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and  return  to  their  natural  lilierly  and  I'emcily,  willioul  llin  anhniis  rcrerlpndi,  the 
property  in  tliem  ceasos. 

Wtiile  tiiis  quuiiiied  property  conlinues,  it  is  as  much  under  liie  protection  oC 
law  as  any  other  iirop('rly,and  every  invasion  of  it  is  redressed  in  the  same  manner. 
The  dirilcully  of  ascerliiinin^'  with  precision  the  application  of  liie  law  arises  from 
llie  Want  of  sonir  ilelfniiiiialc  slamlnrd  nr  rule  by  which  to  determine  when  an 
animal  is  ferae  vel  domilae  naturae.  If  an  animal  beion^rs  to  the  class  of  tame  ani- 
mals, as,  for  instance,  to  llie  class  of  horses,  shef;[p,  or  cattle,  he  is  then  a  subject 
clearly  i)f  ahsolnte  [iroperly;  but  if  he  helonjis  to  the  class  of  animals  wiiich  are 
wild  by  nature,  and  owe  all  their  temporary  docility  to  discipline  of  man,  such  as 
deer  llsh,  and  several  kinds  of  fowl,  then  the  animal  is  a  subject  of  (|uali|jed  pro- 
perly, and  which  continues  so  long  only  as  the  tamenoss  and  dominion  lemain. 
It  is  a  theory  of  some  naturalists  that  all  animals  were  originally  wild,  and  that 
such  as  are  domestic  owe  all  their  docility  and  all  their  degeneracy  to  the  hand  of 
man.  This  seems  to  have  been  the  opinion  of  Count  Bull'on,  and  he  says  that  the 
dog,  the  sheep,  and  the  camel  have  degenerated  from  the  strength],  spirit  and 
beauty,  of  their  natural  state,  and  that  oiu!  principal  cause  of  their  deg(>neracy  was 
the  pernicious  inllucnco  of  human  power.  Grotius  on  the  other  hand,  says  that 
savage  animals  owe  all  Iheir  untamed  ferocity  not  to  their  own  natures,  but  to  the 
violence  of  man  ;  but  the  common  law  has  wisely  avoided  all  perplexing  cpiestions, 
and  relinements  of  this  kind,  and  has  adopted  the  test  laid  down  by  Piiffendorf,  by 
referring  tln'  questions  whether  the  animal  wild  or  lame  in  mir  knowlchilgp  of  his 
hithits  derived  fioni  fact  and  experienc(\ 

In  addition  to  thai,  1  will  refer  llie  Tribunal  to  two  oilier  autliorilies, 
and  those  are  decisions  of  Hritisli  Tribunals.  The  first  is  Hie  case  ol' 
Davies  v.  Powell  reported  in  Willes'  Heports,  and  I  refer  to  il  on  page  14 
of  my  argument.  It  is  also  printed  in  Hie  .\ppendix,  but  I  do  not  now 
refer  to  the  .Appendix.  In  that  <'aso  llie  question  was  whether  deer  kept 
in  an  enclosure,  and  having  ccrlaiu  characteristics,  and  being  used  for 
certain  purposes,  were  dislrainablefor  rent.  I  may  say  lo  Ihose  not  fami- 
liar with  the  special  doctrine  of  the  (lomnion  Law  of  England,  that  there 
was  a  process  by  which  a  landlord  might  recover  his  rent  by  going  upon 
the  premises  of  his  tenant,  and  taking  property  on  the  premises;  but  it 
was  confined  to  personal  property;  lo  the  question  whether  deer  were 
dislrainable  for  ronl  or  not  involved  the  question  whether  they  were  per- 
sonal properly  or  not  in  thai  parlicular  instance.  Now  the  Court  in  that 
case  took  notice  of  the  proofs  which  wore  offered  in  respect  of  the  cha- 
racter of  those  particular  deer,  and  the  purposes  lo  which  they  were  put, 
and  finding  that  they  were  used  not  for  pleasure  but  for  profit  —  that 
(hey  wore  carefully  preserved  and  reared  for  the  beneficial  purposes  of 
taking  venison  from  them,  furnishing  a  supply  of  it  to  the  markel,  the 
Court  determined  that  they  were  jiersonal  properly  and  therefore  dislrai- 
nable for  rent.  The  ground  was  that,  although  deer  belonged  to  the  class 
of  what  is  commonly  designated  as  wild  animals,  iievortheless,  when  they 
are  taken  and  used  by  man  for  the  purposes  for  which  it  was  proved  in 
I  hat  case  they  were  taken  —  when  they  were  treated  by  man  in  the  way 
in  which  they  wore  proved  to  have  been  treated  in  that  case,  although 
wild  animals,  they  are  used  for  the  same  intents  and  purposes  as  domestic 
animals  are,  and  must  lie  classed  as  personal  property,  just  as  domestic 
animals  are  classed.     Subslanlially  the  same  decision  was  made  as  to  the 
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same  animals  in  llie  case  of  Mor{j;an  v.  Kail  of  Ai)ergavcnn\  reported  in 
liie  8lli  Common  Bencli  Hcporls;  and  liicre  llie  qnesiion  was  upon  llio 
dealli  of  an  owner  of  a  parU,  wlicliiiT  deer  contained  in  (lie  park  went  to 
the  heir  of  the  owner  or  to  liis  cxecntor.  in  oilier  words,  it  was  snbstan- 
tially  the  same  qnestion  wliether  lliey  were  atlaclicd  to  the  soil  and  for- 
med a  part  of  the  realty,  and  therefore  were  not  distinctly  personal  pro- 
perty, or  whollier  lliey  went  to  the  executor,  heinj;  distinctly  personal 
property.  In  tiiat  case  ii  j^reat  deal  of  evidence  was  f;onc  into  upon  the 
trial  for  the  purpose  of  showing  how  those  particuliir  deer  were  kept, 
treated  and  used  in  that  park,  and  the  whole  qliestion  of  property  in  live 
animals  was  very  much  gone  into  and  discussed.  It  was  shown  iiy  evi- 
dence that  there  was  a  large  nund)er  of  deer  there,  that  they  were  cared 
for,  that  at  times  they  were  fed,  that  they  were  in  the  habit  of  resoriing 
to  particular  places  in  the  park,  and  that  from  time  to  time  selcclicms 
were  made  from  the  numher  for  slanghter  and  the  victims  were  sold  in  the 
market  for  venison.     All  tiiat  was  proved. 

There  was  a  verdict  for  the  plainlilV  in  that  case  which  was  based 
upon  the  charge  of  the  Judge  to  the  jury  that  they  might  take  this  evi- 
dence into  consideration  in  determining  the  question  whether  the\  are 
property  or  not,  and  the  verdict  for  the  plaintitT  established  that  they 
were  the  property  of  the  executor  and  went  to  the  executor,  instead  of 
to  the  heir  and  were  therefore  personal  property.  On  a  review  by  the 
whole  Court  of  that  verdict  it  was  decided  lliat  this  verdict  was  all  part  of 
and  relative  to  the  question  tiiat  it  was  appropriate  to  the  point  whe- 
ther the  animals  were  property  or  not,  and  that  it  did  satisfactorily  deter- 
mine, or  was  a  sufficient  ground  upon  wiiich  the  Jury  might  find  that  the 
animals  were  personal  properly. 

Now  these  authorities  to  whicii  I  have  thus  alluded  are  quite  sufficient 
to  cslablisii  the  only  point  for  which  I  at  present  cite  them,  that  in  order 
to  determine  whether  an  animal  commonly  designated  as  wild  is  tlie  sub- 
ject of  properly  or  not,  we  must  institute  an  inquiry  into  the  nature  and 
habits  of  the  animal.  The  general  terms  "  wild  '  and  "  tame  "  are  not 
sufficiently  significant  for  the  purpose  —  it  must  be  a  close  enquiry  into 
his  nature  and  luibits  and  with  the  view  of  seeing  whether  the  nature  and 
habits  and  the  uses  to  which  the  animal  is  put  are  the  same  that  are 
characteristic  of  domestic  animals  if  so  lliey  are  property  the  same  as 
domestic  animals  are. 

Now  then,  what  is  the  case  with  the  fur-seal  upon  the  principles  of 
municipal  law  ;  for  I  am  now  answering  the  question  wholly  in  relation 
to  the  doctrines  of  municipal  law .  It  must  be  admitted  that  the  case  of 
the  fur-seal  is  a  new  one  in  the  law  It  has  nowhere  been  decided,  cer- 
tainly. But  it  does  not  follow  that  cases,  as  to  whether  animals  more  or 
less  resembling  the  seal  may  or  may  not  be  the  subject  of  property,  have 
not  heretofore  arisen  and  been  decided  in  municipal  law.  On  the  con- 
trary, there  have  been  a  great  many  cases  decided  in  respect  to  animals 
as  to  which  it  was  doubtful  whether  they  belonged  to  the  category  of 
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wild  or  lame,  timl  is  if  yon  Ireul  the  lorms  "  wild  "  iuid  "  laiiio  "  us 
Juridical  classifiealions,  or  whelhor  llioii"  iialure  and  habits  were  such  as 
Id  make  Ihciu  i)ro|mrly  the  subjticls  of  properly. 

Take  tln^  case  oi'  wild  heos,  lor  iiislaiice.  Tlioro  is  an  animal  which 
lies  (|uil(!  near  Hie  boundary  line  which  s(!|»arales  wihl  fium  tame  ani- 
mals; and  the  enquiry  was,  al  an  early  period  in  municipal  law  made,  — 
al  a  period  so  early  thai  tradition  does  not  inform  us  of  the  first  instance 
when  the  first  cas<!  aros(!,  —  whether  that  iinimal  was  the  subject  of 
properly  ornot.  ThcsiiuK!  question  has  arisen  in  reh-rencetowild^'eeese 
and  swans.  Those  animals  belonj;  to  the  class  commonly  designated  as 
wild;  but  they  lie  near  the  boundary,  and  may  sometimes  be  reclaimed, 
as  it  is  called,  and  I  he  question  has  arisen  and  been  determined  whether, 
when  rccliiimed,  they  are,  notwilhstandiuf^  the  wildness  of  their  nature, 
the  subject  of  properly. 

There  is  the  same  question  in  reference  to  deer,  lo  pigeons,  and  other 
animrls. 

Now,  therefore,  we  are  to  examine  those  instances  in  which  the  muni- 
cipal law  has  dealt  with  the  case  of  animals  commonly  designated  as  wild, 
but  still  have  in  their  nature  and  habits  some  characteristics  which  assi- 
milate Ihem  lo  tame  ones.  And  lei  us  see  what  conclusion  the  municipal 
law  arrives  at  in  liiose  particular  cases. 

Now,  in  general,  they  aie  all  exceedinglv  well  stated  by  Hit;  most 
familiar  of  authorities  in  the  Knglish  law  and  one  of  the  most  eloquent 
and  precise,  —  I  mean  HIackstonc;  .lud  [  refer  lo  his  treatise  on  the 
question.  I  read  from  what  will  he  found  on  page  i.'J  of  my  argument, 
lie  says  : 

Olli(3r  luiimals  IIkiI  urn  not  of  a  lame  and  donieslic  nature  aro  eillipr  nut  the 
ohjccls  id'  pruiit'i'ly  al  all  or  else  fall  under  our  otlier  division,  namely,  that  of 
i/uali/icil,  liiiiili'il,  or  .sy)('c/ri/ properly,  whicli  is  sucli  as  is  not  in  its  nalnre  perin.i- 
Monl,  l)ul  may  somelinii's  snlisisl  and  al  oilier  limes  nol  subsist.  In  disiiissiii},' 
wliicli  subject,  i  sliall,  in  the  tirsi  place,  sliow  how  this  specios  id' properly  may 
subsist  in  such  animals  as  are  /'ccr  nnliir.f,  or  <d'  a  wild  nature,  and  Ihon  how  it 
may  subsist  in  any  oth"r  Ihinfts  when  under  particular  circumstances. 


Now  he  is  speaking  of  wild  animals  which,  uotwilhstanding  that  they 
are  wild  animals,  are  yel  the  subject  of  property. 

K'.'d,  then,  a  man  may  be  invested  with  a  i|ualilied,  but  nol  an  absolul"  pro- 
perty in  all  creatures  thai  are  fi'i;;]  iialiinc.  either  jwr  induslriam,  prnpler  impnlen- 
liam,  o  •  propter  privileglum. 

Afpi.dified  properly  may  subsist  in  animah  feric  natuiw,  pir  indu.striam  ftominis, 
by  a  nia.i's  ri'claiiniiig  and  inakinn'  Ihem  tame  by  art,  industry,  and  education,  or 
hy  so  con.'ininfr  them  within  bis  own  immediate  power  that  they  cannot  escape  and 
use  their  ratural  liberty.  .And  under  Ibis  head  some  writers  have  ranked  all  the 
I'oiiuer  species  of  animals  we  have  mentioned,  apprtdiendin^-  none  to  bo  originally 
and  naturally  tauie,  but  only  made  so  hy  art  and  custom,  as  horses,  swine,  and 
"Iher  cattle,  which,  if  originally  left  to  themselves,  would  have  chosen  lo  rove  up 
and  <lown,  seeking  their  food  at  large,  and  aro  only  made  domestic  by  use  and  fami- 
liarity and  are,  therefore,  say  they,  called  niansiieln,  i/iiasi  niiiDiii  (tnnela.  Bui 
however  well  this  notion  may  be  founded,  abstractly  considered,  our  law  apprehends 
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llic  iiiii^l  obvious  (li>tin(lii)ii  In  lie  lirlwccii  surli  aiiimiils  us  \vi'  ^'ciiurallv  sets  tiiiiii'. 
Miiil  ail',  llicii'fore,  soliloin,  if  cvit,  IouimI  waiidcriiii,' al  lai>'i',  wliicli  il  calls  (/oW(V.r 
iiiiliinr.  anil  siirli  rn-aliilfs  as  an;  ii!>iiall>  Iniiiiil  at  libi'lly,  which  arc  Ihcrcrnro 
suppDScil  1(1  1)1!  iiiorc  cni|ilialicall.v  /(Jvc  ntilitv:v.  Ilioufrh  11  may  ha|i|icii  Ihal  llic 
latter  shall  he  somdimcs  laincil  and  conlliicd  bv  the  art  and  industry  ot  nian, 
suclia!)  arc  deer  in  a  park,  hares  or  ralibits  in  an  inclosed  warren,  doves  in  u  dovis- 
house,  pheasants  or  partrid^res  in  a  nu'W,  hawks  that  are  led  and  conun.aniled  by 
Iheii'  owner,  and  lisli  in  a  private  pond  or  in  hunks.  Thuse  are  no  lonfier  the  pro- 
perty III' a  man  (ban  while  Ihey  continue  in  his  keeping:  or  actual  pnssessioii;  bul 
il'al  any  time  they  re^jain  Ibeii'  natural  liberty  his  projiurty  instantly  ceases,  unless 
they  have  iininnim  revirlcndi,  which  is  only  to  bo  known  by  their  usual  custom  of 
rpliirnin},'.  .\  maxim  whicli  is  borrowed  from  Ibc  civil  law,  tvvi'vifndi  niiiinum 
vidi'titiir  ili'sinrrr  linhi-rc  Iidic,  ciitn  vi'Vfrli'juli  roiixiirliidiiieiii  tieseiiiiiit.  The  law, 
Ibeiernre,  exlf^nds  this  possession  I'urlber  llian  the  mere  maninil  occupation ;  for 
my  lame  hawk,  that  is  jiursuinf;  his  ipiarry  in  my  presence,  lliuiif;h  be  is  al  lihurly 
to  j;o  where  he  pleases,  is  nevertheless  my  properly,  for  be  hath  niiimiim  renrleiidi. 
So  are  my  pijreons  that  are  tlyin};  al  a  distance  from  their  home  (especially  of  the 
carrier  kinili,  and  likewise  the  deei'  that  is  chased  out  of  my  park  or  forest,  and  is 
instantly  pursued  by  the  keeper  or  forester;  all  which  reniaiii  still  in  niy  posses 
siiiii.  and  1  slill  preserve  my  i|ualilled  pro|ierly  in  Ibem.  Hut  if  Ihey  stray  wilhonl 
my  knowled}.'!;,  and  do  not  return  in  the  usual  mannci',  it  is  Iheu  lawful  for  any 
stranuer  to  lake  them.  Dul  if  a  deer,  or  any  wild  animal  reclaimed,  hath  a  collar 
or  oilier  mark  put  upon  him,  and  jroes  and  returns  at  his  pleasure,  or  if  a  wild 

swan  is  taken  and  marked,  and  lurned  loose  in  the  river,  II wner's  properly  in 

him  slill  conlinues,  and  il  is  not  lawful  for  anyone  else  to  lake  him:  but  otherwise 
if  the  deer  has  been  lonj;  absent  wilhonl  ri'lurninj,',  or  the  swan  leaves  the  nei^fb- 
bourhood.  Bees  also  are  fei.r  naluj':r;  but  when  hived  and  reclaimed,  a  man  may 
have  a  ipialilled  property  in  them,  by  the  law  of  nature  as  well  as  by  the  civil  lav. 
And  to  the  same  imrpose,  not  to  say  in  Ihe  same  words  with  the  civil  law,  speaks 
Bractoii:  occupation,  that  is.  hiving:  or  including-  Ibem,  j;ivcs  the  pro[ierly  in  bees; 
for,  thon^rh  a  swarm  lif;hls  upon  my  Iree,  I  have  no  more  properly  in  them  till  I 
have  hived  them  than  1  have  in  the  birds  which  nniko  their  nests  thereon;  and, 
therefore,  if  another  hives  them,  he  shall  be  their  proprietor;  but  a  swarm,  which 
fly  from  and  out  of  my  hive,  are  mine  so  Ion;:  as  1  can  keep  them  in  sijiht  and  have 
power  111  pursue!  !hem,  and  in  these  circumstances  no  one  else  is  enlitled  to  lake 
them.  Unl  il  bath  been  also  said  that  with  us  the  only  ownership  in  bees  is 
raliiDie sidi,  and  the  charter  of  the  foresi,  which  allows  every  freeman  to  be  entitled 
to  the  honey  found  within  his  own  woods,  all'ords  j,'reat  count enanco  to  this  doc- 
trine, that  a  ipialilied  property  may  be  bad  in  bees,  in  consideration  of  the  property 
of  the  soil  whiMCon  they  are  found. 

In  all  'heso  creatures,  reclaimed  from  the  wildness  of  their  nature,  the  property 
is  not  absolute,  but  defeasible;  a  properly  that  may  be  destroyed  if  Ihoy  resume 
their  ancit!nt  wiUUiess,  and  are  found  al  large.  For  if  the  pheasants  escape  from 
the  new ,  or  the  llsbiis  from  the  Irnnk,  and  are  seen  w  anderin^r  at  larf-'c  in  their  pro- 
per clement,  Ihey  become  /ir.c  iidltirifi  attain,  and  are  free  and  oi)en  to  the  (Irsl 
occupant  tha'.  '.as  ability  to  seize  them.  Hul  while  Ihey  thus  continue  my  qualilied 
or  defeasible  properly,  they  are  as  much  under  the  protection  of  the  law  as  if  they 
were  absolutely  and  indefeasibly  mine,  and  an  action  will  lie  against  any  man  that 
detains  Ibem  from  me  or  unlawfully  destroys  Ibem.  II  is  also  as  much  felony  by 
common  law  to  steal  such  of  them  as  are  (it  for  food  as  it  is  to  sleal  lame  animals, 
bul  not  so  if  they  are  only  kept  for  pleasure,  curiosity,  or  whim;  as  dogs,  bears, 
cats,  apes,  parrots  and  singing  birds;  because  their  value  is  not  intrinsic,  bul  de- 
pending only  on  the  caprice  of  Ihe  owner;  though  it  is  such  an  invasion  of  pro- 
perty as  may  amount  to  a  civil  injury,  and  be  redres'"!d  by  a  civil  action.  Yet  to 
sleal  a  reclaimed  hawk  is  felony  both  by  common  law  and  slalule;  which  seems  to 
be  a  relicof  Ihe  lyranny  of  our  ancient  sportsmen.  And,  among  ourelder  ancestors, 
the  ancient  Britons,  another  species  of  reclaimed  animals,  nanudy  cats,  were  looked 
upon  as  creatures  of  intrinsic  value;  and  the  killing  or  stealing  one  was  a  grie- 


■ 
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\ous  ii'iiiii',  and  siihjncliMl  llm  (illfriilcr  lo  a  llin' ;  i's|M'cially  if  il  l)(ili)ii(,'od  (o  the 
kiiiK^  ■*  lii)iis('hi)l(l,  and  was  tin;  riislas  hanri  m/ii.  Icirwliiih  IIumi^  was  a  vitv  pi'di- 
liar  iDrl'iiiliirc.  And  thus  iiiucli  of  i|iiali(ii'i|  |>rn|i(M'ly  in  wild  animals,  ri'claiiniid 
per  iiiiliiilriniii. 

Till!  lilli'  svliicli  is  iillarlicd  Id  lliis  s|iciics  of  property,  propcM'ly /;<?/• 
itiihistriuDi,  is  sif;nifi<-aiil  as  to  lliu  rDiiiidalioii  upon  whitli  il  rcsls.  Ills 
properly  crealod  l>y  IIk!  ai-l,  iiuliislry  and  lal)o(ii'  of  man.  II  poinis  oul 
thai  tliis  lal)onr,  ail  and  industry  would  not  lii<  called  into  aclivity  and 
would  not  produce  this  nsel'iil  and  benelicial  result  unless  il  liad  the 
reward  of  profjerly  in  the  proiluct  of  il,  nnil  I  hat,  Iherclore,  llio  law 
assif^iis  to  such  aninnils  llic  henefils  and  the  proteclioii  of  properly,  for 
the  purpose  of  encouraffiii};  the  intlnslry  which  creates  il. 

iN'ow  thai  is  Ihe  langua;;e  of  IMackstone,  which  is  taken  almost  hodily 
from  another  earlier  writer  in  Ihe  law  of  Kn};land,  I  mean  Hrarlon  and 
was  by  him,  nndouhledly,  derived  from  Ihe  civil  law  in  which  all,  or 
nearly  uU,  of  these  doctrines  were  eslahlislied  at  a  very  early  period 
indeed.  At  a  very  early  period  in  the  development  of  Ihe  lioman  Law 
these  doctrines  were  eslahlislied;  and  I  now  call  the  attention  of  the 
Tribunal  to  further  extracts  from  writers  upon  municipal  law .  1  am  going 
lo  read  from  page  108  of  the  Argument,  and,  lirst,  from  Studies  in  the 
Koman  law  by  Lord  Mackenzie,  a  well  known  aulhorily.     He  says  : 

Wild  iini mil h.  .Ml  wild  animals,  wIk'Hh'I'  ImmsIs,  birds  nr  (isli.  fall  under  this 
inic,  so  dial  even  when  Ihey  are  canj.'hl  liy  a  Ircpasser  <in  anollier  man's  land  lliey 
lii'lonfr  to  llu'  laker,  unless  Ihey  are  expressly  dei'Iared  to  he  lorfeitcd  by  some 
penal  law.  Deer  in  a  f<uesl,  ralihils  in  a  warren,  lish  in  a  pond,  or  other  wild 
animals  in  Ihe  keepin;;  or  possession  of  Ihe  Ihsl  holder,  cannol  he  appropriated 
liy  auolher  unless  Ihey  re;;ain  llieii'  lihcrly.  in  which  case  Ihey  are  fiee  lo  be  ajrain 
a((piired  by  oeenpancy.  Tame  or  domeslicaled  rrealnres.  snrli  as  horses,  sheep, 
ponllry  anil  Ww  like,  remain  Ihe  properly  of  Iheir  owners,  lbonj;h  strayed  or  not 
icuilinod.  The  same  rule  prevails  in  rcjiard  lo  such  wild  animals  already  appro- 
priated as  are  in  the  habit  of  relurninj,'  lo  Ihcir  owners,  such  as  pigeons,  hawks  in 
pursuit  of  frame,  or  bees  swarmiuf.'  while  pursued  by  their  owners. 

Then  I  will  read  an  extract  from  a  very  ancient  authority  in  the 
H(mian  law,  Gaius  : 

In  thos(!  wild  animals,  however,  which  are  habituated  to  go  away  and  return,  as 
pifjeons,  and  bees,  and  deer,  which  habitually  visit  Ihe  forests  and  return,  Ihe  rule 
has  been  handed  tlowu  that  only  the  cessation  of  the  instinct  of  relnrning  is  the 
termination  of  ownership  and  Ihcn  the  properly  in  Ibem  is  acquiriul  by  Ihe  next 
occupant;  Ihe  insliml  of  relurninj;  is  held  lo  hi-  lost  when  the  habit  of  returnini; 
is  liisconlinued. 

I  will  now  read  from  another  celebrated  writer  in  the  civil  law.  Von 
Savigny.     lie  says  : 


With  respect  lo  the  possession  of  animals  these  rules  are  to  be  applied  thus  ; 

First,  tame  animals  are  possessed  like  all  other  movables  i,  r.,  the  possession 
of  them  ceases  when  they  can  not  be  fouiul.  Second  :  wild  animals  are  only  pos- 
sessed so  long  as  some  special  disjiosilion  (cusloilia)  exists. 
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I  do  iiol  know  llial  "  (lis|iosilion  "  is  ii  very  hiipiiy  Irunslntion  ol'lliiil 
word. 

Wliicli  I'tiiiblc'--  MS  iic'liiiill.v  li>  ^ri'l  IIm'iii  jiilci  mii'  ikiwit.  II  i-*  iidI  I'vcrv  ciislii- 
(lia.  tlipi't'liM'i',  wliicli  is  snnicii'iil ;  wliiirvi'i',  lui'  jiishinri'.  ki'i'ps  wild  niiiiiinis  in  ii 
park,  III'  llsli  ill  a  lakr,  has  iiiiiUiulili'illy  ilmii'  sniiii'lliiii^'  In  sitiih'  IIh'iii,  IhiI  il  ilucs 
iml  (li'in'iid  1)11  liis  iiii'ic  will,  hill  nil  a  vaiirly  nl' arcidi'iils,  whi'lhcr  he  ran  arliially 
calrli  tlii'iii  whi'ii  III'  wislii's,  ri>iisri|iii>iill,v,  |iiissi'ssiiiii  is  mil  hi'ii*  rclaiiii'ii;  i|iiiti< 
ollii'i'wisi'  Willi  lisli  ki'|it  in  a  slow,  or  animals  in  a  yard,  Iiociiiho  llicn  llu'v  may 
be  raii);hl  a!  any  niniiii'iil.  Third,  wild  hi'asls,  liinii'il  ailillrially,  arc  likcnrd  In 
d<iint'!<tir  animals,  sn  Imi^  as  Ihry  rclaiii  tlii;  lialiil  nl'  ii'liirniiiK  In  lh<'  sjuil  wlicro 
Mii'ir  |iiiss('ssnr  kri'ps  lln'iii. 

I  now  lead  Iroiii  aiiollicr  rolchraled  wiKcr,  no!  iijion  imiiiiripal  law, 
bill  upon  llio  law  ol'  naltire  and  nations,  vi/.  I'liilondorr.     Ilu  says  : 

Allhnii^ili  a  Inss  srcnis  In  icIVr  iir(i|i('rly  In  iii()|i('ily,yi'l  hy  lis  il  will  he  f;i'ii('rally 
ai'ci'iilt'd  as  Pinhracinjr  nil  injury  Ihal  rclalos  In  Ilio  bmly,  fame  and  mndcsly  of 
innn.  So  II  si;.'iiilli'S every  injury,  enrriiplinn,  diiiiinulinii  nr  reiimval  nl'lhal  wliieli 
is  nurs,  nr  inleri'e|iliiiii  nf  Ihal  whieli  in  peileel  jiislice  wi'  niiglil  In  have;  wlielher 

given  hy  naliire  in needed  hy  an  anleiedeiil  human  ael  nrlaw;  nr.  liiially.  Ilie 

uinissiiiii  III' denial  nf  a  elaini  which  unnther  may  have  upon  lis  hy  aelual  nhli^'atinii. 

To  lliis  lends  llie  IHIh  Dcclamalioii  urQiiinliliaii,  where  he  plainly  shows  that  one 
had  inllicled  a  inss  who  poisoned  llie  tloweisnl'  his  own  j;ard(Mi  whendiy  his  nciffli- 
boni's  hees  perished.  Ycl  Ihc  roiiviiuing-  reason  consisls  in  Ihis  :  Since  all  aj^ree 
thai  hees  are  a  wanderiiii:  kind  oraniniale  lire,  ami  heeaiisc  lliey  can  in  no  way  Ih> 
aciiislomed  In  lake  (heir  I'nnd  rrniii  a  friveii  place;  Ihcrerore  wlu'iicver  iIkm'c  is  a 
right  of  lakiiiK  llieni,  lliere  also,  it  is  undcrslnnd,  is  laid  a  general  injunction  lo  be 
observinl  hy  all  ncighhoiirs  In  permit  bees  tn  wander  every  where  wilhniit  bin- 
dcrancc  from  aiiv  one. 


The  passnjic  IVoni  Hraclon  which  follows  F  omil  lo  read  because  il  is 
cvprosscd  b\  Uhickslouc  almost  in  the  same  tei-nis. 

The  doctrine  isslatcd  very  intelligibly  and  clearK  byPowyer  (see  U.S. 
arjininenl  p.  IKli  a  writer  upon  IheC-ivil  Law  : 

Wild  animals.  Ihcrclorc.  and  birds  and  \h\\  and  all  animals  that  are  prndnced 
in  Ihe  sea,  Ihc  heavens,  anil  the  oiirth.  become  tlie  ])ropcrly  by  natural  law,  of 
whoever  lakes  pnssession  nflheni.  The  reasnii  nf  this  is  that  wbatevfir  is  the  pro- 
perty of  iin  iiiair  becomes  by  natural  reason  Ihi'  properly  of  whoever  occupies  it. 

II  is  the  same  whethei'  liie  animals  or  birds  he  caught  mi  the  premis(!s  of  tlie 
catcher  or  on  those  of  another.  Hul  if  any  one  enters  the  land  of  another  to  sport 
or  bunt,  he  maybe  warned  olf  by  the  owner  of  Ihe  land.  When  you  have  canglil 
aiiyof  these  animals  it  remains  yours  so  long  as  il  is  under  the  restraint  of  ymircus- 
Inily.  Kill  as  sonii  as  it  has  escaped  from  your  kei'iiing  and  has  restored  itself  lo 
natural  liberty,  il  ceases  to  be  yours,  and  again  becomes  the  properly  of  whoever 
occupies  il.  The  animal  is  understood  lo  recover  its  natural  liberty  when  it  has 
vanished  from  your  sig'>!,  or  is  ^ni'imr  .;;"i'  eyes  under  such  circumstances 
thai  pursuit  would  be  iliflicnil. 

Here  we  tiiid  lb"  celehialed  maxim  of  Gains  Quod  mtllius  nsl,  id  val'mnc  natumli 
ocrufmnli  cdnimlilur.  II  is  founded  on  Ihe  following  doctrine  ;  (iranling  Ihc  instilu- 
lion  of  the  rights  of  propiM'ty  among  mankind  those  things  an  each  man's  properly 
which  no  other  man  has  a  right  lo  take  from  him.  Now,  no  one  has  a  right  to 
Ibat  which  is  res  nuUiiis;  c()nsei|ucntly,  who  ever  possesses  rem  nullitis  possesses 
Ihal  which  no  one  has  a  righl  lo  take  from  liim.     It  is  Ihcreforc  bis  properly. 
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I  iiowpnsson  lo  iiourly  lliomitldlc  of  pago  1 1 1  of  llic  (J.  S.  Arniimeiil  : 

Till'  K>'i>i'i'i>l  |)rinri|)li'  i'i-s|ii>rliii^'  llii>  iii'i|uisiliiiii  nl' aiiiiiiiils  /Wvr  iiiilio;r  is,  lliiil 
il  in  absurd  In  linlii  auylliiiiK  l<>  In'  a  man's  |ii'ii|ii<rl,v  wlili'h  is  i<iitii'i>ly  dut  ol'  iii^ 
[iiiwer.  Kilt  lii'iitiiis  liiiiils  llii'  apiiliralinn  nl'  that  |ii'iiiri|ili>  In  tli<<  nifiiiiiilinii  nl' 
liiin^s,  anil  llii'it'lnrr  juslly  ilissi'iils  I'mni  llii'  ilnrlriiii'  nl'liaiiis  ^:ivi'ii  alinvr.  Ilial 
llii'  aiiiiiial  lii'rniiii's  a^'uiii  j'i'.i  nulliux  iiniiii'iliali'lv  nii  n'rnvi'iiiiK  ils  lilii'itv.  il'  it  hi' 
iliHiriilt    I'ni'  Ilii-  lli'sl  nii'U|iaiil  In   ii'laki'  it.     Ill'  argiH's  that  wlii'ii  a    lliiiif;  lia» 

1)( iiir  till'  iiin|n'ily  nl'  any  mii'.  wlii'llii'i' il  In'  al'lrrwanls  taken  t'rnin  iiini  by  llin 

act  ol'  man,  or  wlii'tlii'i'  In'  Insi'  il  I'lnm  a  iiatuial  rauscbi!  iloi's  not  ncopssarily  Insi' 
his  rifflit  In  it  ln<;i<llii'i'  willi  tlir  iiossossinii:  Iml  liial  il  is  icasonabli'  In  in'i'siimo 
tiial  till'  |ii'n|ii'ii'lnr  ol'a  wilil  animal  must  liavi>  n-nnnnci'ii  his  i'i).'lil  In  il  \vlii>n  llic 
animal  is  ^'nni'  hfynnil  Ihi'  hnjn'  nl  ii'rnM'iy  anil  whi'ii'  il  roulil  nn|  hr  iilnili- 
lii'il.  Ill',  thi'i'i'lnri',  argni's  thai  llii'  ri^'lil  nl'  n\vni'i'shi|i  In  a  wilil  animal  may  ho 
ronili'i'i'il  lasting',  nnlwilhslaniliii^'  its  lli^lit,  by  a  mark  nr  ntlior  arlillcial  sif.'n  by 
which  thi' rri'iitnii'  mav  ri'niL'iii/.i'il. 


Mr  Justice  Harlan.  —  Voii^  iiolice  llic  lusl  piiragraiih  tVoiii  that 
cilulioii. 

Mr  Carter.  — Vos,  llio  lusl  |iaragi'apli  from  Mowyor  on  page  112  is 
pcrtiiioiil.  lie  says  : 

Willi  ri'i-'ard  In  rioataros  wliirli  havo  Ilio  habit  nl'piinff  anil  ri'lin'niii^r,  such  as 
lii(,'('nns,  tlii'y  ri'inain  Ihi'  |irn|ii'rly  nt'  thnsi'  In  wlimn  they  hi'lniin  sn  iniif;  as  Ihi'V 
retain  tho  ini'nnii.i  nn^erlcnili  nr  ilis|insilinn  In  ri'Inrn.  Hut  whi'ii  they  Inso  that  ilis- 
pnsitinii  lh<'.v,b('('nnii'  Ihi'iiinpcrlynrwhnm-sni'vi'rsi'rnri'S  thi'm.  .Vnilthcy  miisl  ho 
held  In  havo  lost  I  ho  animnsiovnrtondias  sonnas  they  have  lost  llio  habit  nlrotmiiin^'. 
Surharo  tho  ilni'lrinosnl'  tho  Dnnian  law.  win  ii  Moonnrnrmablo  In  I  bo  Kn^'lisb  la\v> 
with  tho  ([iiaiilloalinn  nl'  (irnliiis.  wliioh  is  a|i|ili('abli'  In  llio  laso  nl'  all  animals  fi'ix 
naliwiv,  that  is  to  say,  thai  a  maii  i  rnilar  jirovonls  IboriKlils  nl'  llio  |iiniiriolnr  of 
a  wild  animal  boin^  oxlingiiisbod  by  ils  osrajio  I'mm  his  si^dil  and  |inrsnil. 

Now  I  will  call  Iho  aUonlioii  of  llio  Iribiinal  to  a  decision  in  an  Ame- 
rican tribunal  in  llie  Supreme  Courl  of  the  State  of  New  York,  one  of  tiie 
Courts  enjoying  the  liiglicsl  authority  in  the  United  States,  especially 
enjoying  the  highest  authority  at  the  time  this  decision,  was  given.  II  is 
the  case  of  Amori/  v.  /<7i/nii,  10"'  Johnson's  Heport?.  page  102.  Il  is 
contained  in  page  1 10  of  my  argument.  In  thai  case  one  Amory,  brought 
an  action  of  trover,  as  il  is  called  in  the  iMiglish  law  against  one  Flynn 
before  a  Justice  of  the  Peace  for  two  geese  —  thai  is  to  say  he  brought  an 
action  for  damages  lor  a  trespass  done  to  him  in  taking  geese  which  he 
alleged  to  be  his  property  : 

The  plaintiir  prnvod  a  domand  of  Iho  goosn  and  a  refusal  by  Iho  dofondanl 
unless  the  plaintiir  would  lirsl  pay  i'a  cents  I'nr  li(|nnr  furnished  to  Iwn  men,  who 
bad  oau(;bl  the  jreese  and  plo(l|.'ed  them  to  the  defendant  for  it.  The  p-oso  were 
of  the  wild  kind,  but  were  sn  tamo  as  to  oat  out  of  the  hand.  They  had  si  rayed 
away  twice  before,  and  did  not  return  until  brought  back.  The  plaint ilT  proved 
properly  in  them,  and  that  after  the  geese  had  left  his  ])remises  the  son  of  Ihe 
di'I'eudant,  was  seen  pursing  them  with  dogs  and  was  informed  that  Ihoy  belonged 
lo  the  plaintill'.  Tho  jury  found  a  verdict  for  the  defendant,  on  which  the  justice 
gave  judgment. 

There  was  a  case  where  Geese,  wild  by  nature,  had  been  reclaimed  by 
man  to  such  an  extent  that  they  were  wonted  to  a  particular  spot  and  yet 
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were  in  the  habit  of  straying  off  away  from  it,  and  iiavin};;  strayed  off 
upon  a  certain  occasion,  anotlier  man  took  tliem,  and  he  handed  llicm 
over  to  still  another  man,  and  that  other  refused  to  give  them  up  on  de- 
mand. The  question  was  whether  the  possessor  oi  them  had  a  properly 
in  llicm.  II  appears  to  have  beei.  licld  in  the  Court  below  thai  he  had  no 
properly,  hut  'he  supreme  Court  say  in  giving  judgment  : 

Tlie  Gcpst'  ouglil  1(1  liavo  hccii  ciinsidcrt'd  as  rcclainKHl  so  as  lo  1j(>  llie  subjocl. 
of  propoiiy.  Tiicir  idoiility  was  asciM'laint'd;  liii-y  wcro  lauK!  and  },'enllc  and  had 
lost  llie  power  or  disposition  lo  lly  away. 

Tlioy  had  been  Irit^hUMiod  and  chased  hy  liie  (h>fen(hinl"s  son,  with  (lie  know- 
ledge Ihal  liioy  belon!,'ed  lo  llu-  plainlitf,  and  Ihe  case  all'ords  no  eolonr  for  llie 
inferenee  Ihal  Ihe  jreeso  had  regained  their  nalnral  liherly  as  wild  fowls,  and  that 
Ihe  properly  in  liieni  had  ceased.  Tiic  defendanl  did  nol  consider  them  in  Ihal 
light,  for  he  held  liiein  in  conseipience  of  Ihi'  lien  which  he  supposed  he  had 
acipiired  by  the  pledge.  This  claim  was  nol  widl  founded,  for  he  showed  no  right 
in  Ihe  persons  who  pawned  Ihem  for  "  lienor  so  to  p,^wn  them,  and  he  look 
Ihem  at  his  peril. 

Here  was  clearly  an  invasion  of  privalc  righl. 


I  will  now  call  attention  toanother  decision  of  the  same  Supreme  Court 
of  .New  York —  a  later  decision  which  is  reported  in  l.")th  volume  of  Wen- 
dell.    So  nuich  as  we  have  printed  of  it  is  at  |iage  117  iif  the  argument. 
The  propositions  which  are  prelixcd  lo  llie  report  in  Ihe  case,  as  being 
those  which  were  decided  hy  Ihe  court,  are  these  : 

The  owners  of  if'cs  whidi  have  been  rcclainn'd.  may  bring  an  action  of  Ires- 
pnss  against  a  person  who  cnis  down  a  liee  into  which  Ihe  bees  have  entered  on  llie 
soil  ofanollwr,  destroys  Ihe  bees  and  lakes  the  honey. 

Where  bees  lake  up  their  abode  in  a  Irce,  Ihey  belong  lo  the  oinwr  of  llie  soil,  if 
they  are  Kiiircldiiiied,  but  if  they  have  been  rcrliiiiiwd.  and  their  owner  is  able  lo 
identify  his  [iropcrly,  they  do  nol  belong  to  Ihe  owner  of  Ihe  soil,  but  to  him  who 
had  Ihe  former  possession,  although  he  cannot  enter  upon  Ihe  lands  of  Ihe  other  lo 
retake  them  witlnmt  subjecting  himself  to  an  action  of  trespass. 

•Now  the  facts  of  Ihal  case  appear  lobe  litis  :  One  Kilts  had  brought  an 
aclioii  agiiiusl  Coif,  in  a  justice's  court,  in  the  nature  of  an  action  for  tres- 
pass, for  taking  and  destroying  a  swarm  of  bees  and  the  honey  made  by 
them. 

The  swarm  lefl  Ihe  hive  of  Ihe  plainlitf,  llcw  oil  and  weni  into  a  tree  on  the 
lands  of  the  l.enox  Iron  Comiiany.  The  plainlitV  kept  Ihe  bees  in  sight,  followed 
Ihem.  and  marked  Ihe  tree  into  which  they  entered.  Two  mcnths  afterwards  Ihe 
tree  was  cut  down,  Ihe  bees  killed,  and  the  honey  found  in  the  tree  taken  by  the 
defendanl  and  others. 

The  plaintilV  in  his  suit  before  the  justice  recovered  a  judgment,  and 
that  was  affirmed  on  appeal  by  the  Court  of  Common  IMeas  of  the  County 
where  the  suit  was  brought. 

The  defendant  then  carried  the  case,  by  what  is  called  a  writ  of  error, 
lo  the  Iligiiest  Court  of  the  Slate  of  New-York,  at  that  time  Ihe  Supreme 
court  —  not  the  highest  appellate  Tribunal,  but  called  the  supreme  court. 
And  .Mr  Justice  Nelson,  very  celebrated  in  jurisprudence  in  the  United 


Stalos  as  one  of  llie  iiiosi  ilislin-rusliod  jiidjios,  ;;avo  Ihc  o|iinioii  ol'tlio 
Court,     lie  sa\s  : 

Aniiiiiils  fer:v  >i<iliii;r,  when  rccliiiiiKMl  by  llic  ml  :in(l  |)o\V(>r  of  man.  ;ni'  Ihc 
suhjccl  of  ii  (|n;llili('il  iii'iiprrly ;  il'  tlicy  rt>lni'n  hi  llicir  nalnritl  lil)i'iiy  ;niil  wihhii'ss 
willionl  Ihc  aiiiiiiiii.  n'rcrlenili,  il  cimscs.  During;  llic  I'xislcncc  dl'lhc  (|niili!ii'il  |iH)- 
jHMly  il  is  nn(h'r  Ihc  pi'olcclidn  of  Ihc  law  liic  Huinc  as  any  olhcr  properly,  and 
every  invasidii  nf  il  is  redressed  in  Ihc  same  manner.  //(v,«  iirr  /'mv  nutiiiw.  l)nt 
whenhiviMl  and  iceiainicd.a  person  may  liave  a  (inaiilicil  properly  in  liicm  hy  lh(' 
law  111'  nalnre,  as  well  as  Ihe  civil  law.  Ocenpalion,  Ihal  is  iiiviiif;  or  cnehisinj; 
I  hem,  ),'ives  properly  in  I  hem.  They  are  now  a  common  species  of  piupcrly,  and  an 
arlicdc  of  Irade,  and  l!ii'  wildncss  of  liieir  iiahn'c,  hy  experience  and  praclicc.  has 
lieconn-  essenlially  sidijcled  lo  lliearl  and  power  of  man.  \\\  nm'c<'laincd  swarm, 
liivcall  other  wild  animals,  belongs  lo  Ihe  lirsl  ocenpani  inollu'r  words,  lo  Ihe  per- 
son who  lirsl  hives  Ihcni;  hnl  if  Ihe  swarm  lly  from  (he  hiv(!  id'anolher.liis  cpialilied 
properly  eonlinccs  so  Ion;;-  as  he  can  keep  Iheni  in  sight,  and  possesses  Ihe  power 
lo  jinrsne  Iheni.     I'lider  Ihese  circnmslanccs,  no  one  else  is  eiditled  to  lake  Ihcm. 


Now  the  cast?  docidod  by  llie  Court  o!"  Common  Hcnoli  in  ('iiral  Hii- 
lain  and  which  I  have  already  rc^rrod  Id  —  ^thal  is  llio  Case  of  .Morj;an 
and  anolher  aj;aiiisl  tlie  Karl  of  .Vhergaveiuiyi  —  is  jii'inled  almost  //( 
rilcHsn  on  page  1 1'.)  of  our  afgiiinent.  It  is  too  long  lo  be  read,  but  Ihe 
whole  ofil  has  been  printed,  in  order  that  the  Tribunal  may  observe  Ihe 
cireiimslances  under  which  thai  case  arose,  and  Ihus  ascertain  the  pre- 
cise point  which  was  decided.  !  will  rail  Ihe  allenlion  of  the  .\rbiti'alors, 
and  will  read,  Ihe  paragraph  near  Ihe  bottom  of  the  page  12").  1  have 
said  that  in  that  ease,  the  question  being  whether  deer  were  pro|ierlv  or 
not,  cvi<leneo  was  given  lending  lo  show  their  nature  and  I  .bits,  and 
Ihe  purposes   lo  which  they  \Nere  a|iplied.     The  Court  says  : 


1 


i 


In  considcrini;  vvheliicr  Ihc  evidence  warranted  Ihc  verdict  npon  Ihc  issue, 
wliclhcr  Ihc  deer  were  lamed  anil  reclaimed,  Ihe  observations  made  hy  Lord  ("iiicf 
.hislicc  Willi's  in  Ihe  ease  of  Davies  v.  Powidl.  are  deserving  of  allenlion.  'Ihc  dif- 
ference in  regard  In  Ihc  mode  and  ohjecl  of  keeping  deer  in  modern  linn's  IVom 
Ihal  whicii  anciently  prevailed,  as  pointed  out  hy  Lord  Chief  .Inst ice  Willes,  cannot 
he  overlooked.  II  is  Irnly  staled  Ihal  ornameid  and  prolll  are  Ihc  sole  object  for 
which  deer  arc  now  ordinarily  kept,  whethci'  in  ancient  legal  parks,  "r  in  modern 
inclosnres  so  called;  Ihc  instances  being  very  rare  in  whiididcer  in  such  places  are 
kejd  and  nsed  for  sjiort :  indeed,  Ihcir  whole  management  dill'ering  very  lillle,  if  at 
all,  from  Ihal  of  sheep,  or  of  any  oilier  animals  kept  for  jirolil.  And  in  this  case, 
Ihc  evidence  before  adverted  lo  was  that  Ihe  deer  \ver(>  regularly  fed  in  the  winter, 
Ihe  does  with  yonng  were  watched;  Ihe  fawns  laken  as  soon  as  dropped,  and 
marked;  sideclions  from  Ihe  herd  made  from  lime  to  lime,  lallcncd  in  places  pre- 
pared for  Ihcm,  and  al'teiwards  sold  or  consiniicil,  with  no  dilVcrcncc  of  circmn- 
slance  than   what  allachcd,  as  before  staled,  lo  .uiimals  kept  for  prolit  and  food. 

As  to  some  being  wild,  and  some  tame,  as  il  is  said,  individnal  animals,  no 
diHibl,  dill'ereii,  as  individuals  in  ahnosi  every  ra  c  of  animals  arc  found,  under 
any  circnmslanccs  to  dilfer,  in  Ihe  degree  of  lameness  Ihal  belongs  lo  them.  Of 
deer  kept  in  slalls,  sonn'  would  be  fomid  lame  and  genllc.  and  others  unite  irre- 
I  lainiable,  in  Ihi'  sense  of  temper  and  quiclness. 

Upon  a  question  whether  deer  ine  tamed  ;mil  rei  lainied,  each  ease  must  depend 

npon  the  partieulai'  fads  of  il ;  and  in  this  case  11 uirl  think  Ihal  Ihe  fads  were 

such  as  were  proper  lo  he  sidimilled  to  Ihi'  .lur>  ;  aiul.  as  il  was  a  question  of  fad 
for  Ihe  ,Iury.  Ihc  court  camiol   perceive  any  snl'lliicnl  grounds  lo  warrant   il   in 
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sayini;:  lliat  llio  Jury  liavp  (•dino  to  a  wron;.'  conclusion  upon  Ww.  evidence,  and  do 
not  I'eel  aulliorized  lo  disluri)  liie  verdict. 

Now  the  ease  therein  referred  to,  and  the  decision  therein  referred  lo. 
with  approval,  by  the  late  Lord  Chief  Justice  Willes,  was  Hie  case  of 
Dnvies  Pnivoll,  a  report  of  which  is  ])rinted  on  pa;ie  126.  The  arftu- 
ment  of  llic  (pies' ions  is  stated  upon  page  127. 

And  the  sin^jle  (|ueslion  llial  was  snbniitled  to  Dk!  .Iiidfinicnl  ol'  the  enurt  is 
wliellier  these  ih'er  under  these  cireunislances,  as  lliey  are  set  t'orlii  in  tlie 
pieadinjjs,  were  dislrainaliie  or  not. 

It  was  insisted  for  the  (liaintill'  tliat  liiey  were  nid  ; 

(1)  Because  llipy  were  /I'lvc  natur;t\  and  no  oiu^  can  have  ahscdnle  properly 
in  Ijieni. 

[•1]  Because  (hey  arc  not  chaltels.  hut  are  to  \w  considered  as  heredilanieuls 
and  ineideiit  lo  llie  park. 

(I!)  Because,  iC  not  liereditanients,  the\-  were  al  least  pari  t>t'  the  lliin^'  demised. 

(4)  Their  last  arftuiueni  was  drawn  nh  imisilato,  because  there  is  no  instance 
in  which  deer  have  been  arijud^'-ed  lo  be  disli-iinable. 


Now  the  learned  jud^e  jjoes  on  : 

firsl.  'In  support  lie'  lirsl  (ibjeelion.  and  which  was  principally  rtdied  upon 
by  Couns(d  for  the  plaiiililV.  tlit\v  cited  Finch,  and  other  aulhorilies  on  property), 
and  several  olher  old  hooks,  wbeie  in  it  is  laid  down,  as  a  rule,  thai  deer  ari>  not 
dislrainabli" ;  ,ind  the  case  of  Mallocko.v.  Kaslley.  :!  Lev.  •HI,  where  il  was  holden 
thai  trespass  will  nol  lie  foi'  dei>r,  unless  il  ap|)ears  that  Ihey  are  lame  and  reclai- 
med, fhey  likewise  cih'd  .!  Insl.  KID,  III),  and  1  Hawk.  I'. I'..  HI,  lo  prove  thai  it 
is  not  felony  to  lake  away  deer,  conies,  de..  unless  lame  and  reelaimeii. 

I  do  aiiniit  Ihal  it  is  freuerally  laid  down  as  a  rule  in  the  old  books  that  deer, 
conies,  elc.,  are /('(ve  H(/(»;\r,  ami  that  they  are  nol  distrainable;  and  a  man  can 
only  have  a  properly  in  them  fatimic  Inri.  And  Ihen^fore  in  the  case  of  swans- 
("Co.  lo.  I(i.  17.  IS~;  and  in  several  otiier  hooks  Ihere  cited  it  is  laid  down  as  a 
rule  Ihal  wlii're  a  man  iirin,i.'s  an  action  for  cliasiuj.'  and  taking'  away  deer,  liares, 
rabbits,  eti.,  he  sliall  not  say  .<«().«,  bi>cause  he  has  liiem  nuly  for  his  uauie  and 
pleasure  )<i/i'i/ii' /o'/ivVivy// w'hilsl  Ihey  arc  in  liis  [lark.  wairen  eir.  Hut  there  are 
writs  in  liie  reiiisler  tol  lO-J',  a  book  of  the  irrealesi  aulborily,  and  seveial  other 
])laces  in  liiat  hook  wiiicli  show  Ihal  Ibis  ride  is  not  always  adhered  to.  The 
writ  in  fiilio  111:2  is  (/i/nc.'  rlmisiim  ipsiiix.  A.  Fri'ijol  li  inh'dvil.  el  runii'iilns  ukus 
Ci'iiil. 

Till'  rea-iiMi  liiven  for  Ibis  opiiiinu  in  the  luxdis  why  llii'v  aro  iml  dislraiiiable  is 
Ihal  a  man  can  havi'  nn  valuable  pro|iei'ly  in  tbiMii.  Bill  the  rule  is  jdaiiily  loo 
ji'eneral.  for  llie  rule  in  (lo.  I.il.  is  exleiideil  to  doj;s.  yel  il  is  clear  now  tliat  a  man 
may  have  a  valuable  proiierly  in  a  doj;-.  Tinver  has  bci'ii  several  limes  broii^lill'or  a 
do^:,  and  f^real  damafj:es  have  been  recovoriil.  Ifesides  the  nalmc  of  lhiii;;s  is  now 
very  much  allcrcd.  and  llie  reasou  whii  h  !•<  iriviui  for  the  lule  fads.  Deer  were 
formerly  kepi  only  in  forests  or  chases,  oi'  such  parks  as  were  parks  either  by 
^raiil  or  prescription,  ami  were  considered  rather  as  tbinjjs  of  pleasure  than  id 
prollt :  but  now  Ihey  are  freinu'iitiy  kept  in  imdoscdijroimds  wliirh  ar(>  not  properly 
1  k-,  and  are  kept  princip.illy  bir  tb>'  s.ike  of  prolit,  and  theiefore  must  be 
coiisidi'red  as  i>tbi'r  cattle. 


I  next  read  from  piifii-  1 2*.). 

fourth,  'flic  last  aigmm'til.  drawn '//; /«».v//((^l.  tiioiijili  iii'iierailya  very  fiood one 
(bn  ^  not  bold  iu  the  [iicscnl  case. 


—  379  — 

Whoii  tho  nature  of  lhinp;s  cliaiiijos,  llio  rulos  ot  law  niusi  clianpo  (oo.  Wlion 
il  was  holdcn  that  doer  wero  not  dislrainablo  it  was  borausc  llii'y  wore  kopi  jirinci- 
pally  I'or  pleasure  and  not  for  protit,  and  wero  not  sold  and  turned  into  money  as 
liioy  are  now.  But  now  tliey  are  l)eronie  as  niucii  a  sort  nt'  iiushaudry  as  horses, 
itows,  sheep,  <M'  any  otlicr  catlU-.  Whenever  llieyare  so  and  it  is  universally  known, 
it  would  he  ridiculous  to  say  that  when  they  are  kept  merely  tor  prolil  they  are  not 
dislrainable  as  other  cattle,  lliou^h  it  has  been  holden  that  they  were  not  so  when 
they  were  ke])l  only  for  pleasure.  The  rules  concernin;.'  personal  estates,  which 
were  laid  down  when  [lersonal  estates  were  but  small  in  proportion  to  lands,  are 
((uite  varied  both  in  courts  of  law  and  equity  now  that  personal  estates  are  so  much 
increased  and  become  so  considerable  a  part  of  the  property  of  this  kiufrilom. 
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Now,  from  all  llioseautliorilies,  drawn  from  the  municipal  law  of  many 
different  nations,  confirmed  by  tlie  ancient  Roman  law,  these  jiroposilions 
are  exceedingly  clear  :  That,  in  respect  to  wild  animals,  if  hy  the  art  and 
industry  of  man  they  may  lje  made  to  relurn  to  a  particular  place,  to 
such  an  extent  that  the  possessor  of  thai  place  has  a  power  and  control 
over  them,  which  enables  him  to  deal  with  them  as  if  they  were  domestic 
animals,  they  are,  in  the  law,  likened  to  domestic  animals;  and  are  made 
property,  jusl  as  if  they  were  domestic  animals;  and  that  property  con- 
tinues not  only  while  they  are  in  the  actual  custody  of  the  possessor  of  the 
particular  place,  hut  when  they  are  away  from  his  custody,  and  no  matter 
how  lar  away,  sd  lonj^  as  tiiey  have  an  inlention  of  returninj;  to  it.  The 
|)roperly  in  them  ceases  only  when  lliis  intention  ceases:  and  the  cessa- 
tion of  that  intention  is  to  be  inferred,  and  can  only  be  inferred,  from  a 
cessation  of  the  habit  of  relnrninji-.  When  they  have  abandi)ncd  thai 
habit  and  have  ret lUMiod  lo  tiieir  ancient  wildness  —  then  they  cease  !o  be 
pro|)erty .  and  may  be  taken  by  any  person  willioiit  an  invasion  of  property 
rifiht.  And  yon  ma\  stale  anolhor  proposition  fully  sid)slanlialed  by 
lliese  authorities  —  it  is  scarcelv  another  proposition,  it  is  almost  the 
same;  but  the  lanjitiafie  is  somewha!  dillerenl,  and  I  may  be  jnstilied 
liierei'ore,  in  slatiiift  it  in  a  dilVerent  foi'ui  :  Tliat  wlierever  man  is  cajtable 
of  establishinga  husbandry  in  respect  of  an  animal  connnonly  desifiuated 
as  "  wild  "  —  sucli  a  husbandry  as  is  established  in  reference  to  domes- 
tic animals  so  llial  he  can  liike  the  increase  of  liie  animals  and  devote  it 
lo  the  public  iienelit,  ity  I'lirnishin};  il  lo  the  markets  of  tiie  counlr\  —  in 
such  cases  the  anim.ll,  allhougli  commonly  desijinaled  as  "  wild  ",  is  Ihe 
subject  of  property,  and  remains  tiie  property  of  that  person  as  lonj;  as  the 
animal  is  in  Ihe  habit  of  volunlai'ih  subj(M'tiiii;  himself  to  the  custody  and 
control  of  that  person.  Tiiose  are  doctrines  of  the  municipal  law  every- 
wiiere  aj^i'eed;  there  is  no  dissent  that  I  am  aware  of  in  reference  to  them, 
and  being  universally  admilled  doctrines  of  'nunicipal  law,  tliex  may  be 
taken,  I  apprehend,  in  Ihe  absence  of  evidence  lo  the  contrary. 

Sir  Charles  Russell.  —  Vou  unist  not  take  that. 

Mr  Carter.  —  I  must  not  do  what? 

Sir  Charles  Russell.  —  Vou  must  nol  assume  liiat  I  agree  with  that 
slalemeut. 

Mr  Carter.  —  I  do  not  assume  Ihal  von  agree  with  aiulhing  I  say. 
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Sir  Charles  Russell.  —  Vou  sa\  it  is  universally  adiuilted.  I  slioulii 
nut  iiavc  inlerposed  bnl  llial  my  friend  said  il  was  universally  admitted. 

Mr  Carter.  —  NN'ell,  I  must  understand  a  permanent  exception  for 
tliat  :  but  I  am  not  surely,  to  be  deprived  of  the  use  of  Ihe  word  •'  gene- 
ral ".  or  "  universal",  because  it  may  be  held  to  includemy  learned  friend. 
Let  il  be  understood  that  1  do  not  mean  it  include  him.  So  far  as  my 
knowledge  extends  these  doctrines  are  universally  acceded  to. 

The  President.  —  What  would  be  your  legal  delinitionof  the  word 
"  iuisl)andry  "  which  you  have  just  used?  \\ould  it  bo  merely  the  fact 
of  gathering  the  increase  of  an  animal? 

Mr  Carter.  —  Yes. 

The  President. —  That  is  enough  to  constitute  "  husbandry  "  in  your 
view? 

Mr  Carter.  — Taking  an  aninuil  caring  for  it,  preserving  the  stock  and 
and  taking  the  increase  for  the  markets  for  the  community  —  that  is  hus- 
l)andry,  I  submit. 

Mr  Phelps.  —  And  protecting  it. 

Mr  Carter.  —  The  same  sort  of  husbandr\  thai  is  exercised  in  res- 
pect of  sheep,  horses,  cattle,  and  any  other  of  our  domestic  animals. 

The  President.  —  I  would  rather  stand  b\  your  delinition,  than  by 
Nour  simile. 

Mr  Carter.  — It  seems  to  me  that  the  delinition  is  good,  and  il  seems 
to  me  that  the  analogies  of  the  animals  to  which  I  allude,  are  appropriate. 

Now  there  are  certain  observations  which  I  shall  venture  to  make  res- 
pecting Iho  law  so  far  as  1  conceive  myself  to  have  established  it,  so  far 
as  1  have  staled.  I  mean  in  Ihe  lirst  place  that  it  is  uniform  in  all  coun- 
tries, and  that  it  may  t!  .'refore  be  taken  safely  as  international  :  Secon- 
dly; that  it  is  not  founded  on  legislation  but  upon  the  principles  of  the 
law  of  nature  developed  in  the  municipal  Codes  and  by  the  decisions  of 
judicial  Tribunals  founded  upon  the  law  of  nature;  that  thai  doctrine  is 
made  to  turn  upon  the  existence  of  an  uiiinms  rcvcvlcndi,  but  that  (tnimtis 
rcverto'iii  must  be  of  itself  wholly  unimportant;  it  is  iutleed  a  mere  con- 
jecture anyway.  What  do  we  know  about  the  animus  of  one  of  these 
wild  animals?-  .VII  we  know  of  Ihe  intentiou  of  a  wild  animal  is  that  exhi- 
bited by  its  habits;  and  llii;  law  says  that  the  evidence  is  to  be  inferred 
only  from  ils  habits. 

.Vs  long  as  the  habit  of  returning  e.xisls  Ihe  intention  exists;  and 
when  the  habit  of  returning  ceases,  why  the  intention  to  return  is  held  to 
cease. 

Well,  of  what  conse(iuence,  in  itself  considered,  is  this  habit  of  retur- 
ning unless  it  Ir.is  some  special  use  and  purpose?  NN  liy  shoulil  it  be  said 
that  a  wild  animal  is  the  subject  of  properly  if  it  has  the  habit  of  retur- 
ning to  the  same  place,  and  is  not  the  subject  of  property  if  it  has  not 
tiial  habit  and  ceases  to  be  Ihe  subject  of  properlv  when  once  il  has  losi 
that  habit?  Why  should  we  say  that?  There  nuisl  bea  reason  for  il. 
Can  it  be  any  other  thing  than  the  habit  of  man  to  treat  the  aninuU  in 


fum 


—  ;iKi  — 

(lio  same  way  lluil  lie  (reals  domeslic  animals  and  makes  llie  animal 
subserve  the  same  useful  and  domeslic  inirposes  wliicli  domestic  animals 
subserve,  —  plainly  Ibal  musl  be  the  reason. 

Take  llie  case  of  wild  swans  and  geese.  Tliey  are  generally  held  not 
to  be  the  subject  of  property;  the  law,  however,  lakes  notice  of  the  excep- 
tion where  (hose  animals  have  been  so  far  reclaimed  that  they  will  contin- 
ually and  habitually  resort  to  a  particular  |)lace.  Kither  llic  law  says 
(hey  are  property  and  so  long  as  they  have  that  intention  nobody  can  lay 
hands  on  them  wherever  they  are,  whether  in  that  particular  place  or 
not,  —  but  why  does  the  law  say  that  ?  Because  there  is  a  public  utility 
which  may  be  gathered  by  thai.  If  you  allow  the  possessor  of  (he  place 
to  which  (hey  resort  to  have  the  right  of  property  in  Ihem,  he  will  devote 
himself  to  the  business  of  reclaiming  those  animals;  and,  consequently, 
(he  world  or  society  will  be  supplied  with  those  animals  whereas  other- 
wise they  would  not.  Property  is  the  price  which  society  must  pay  for 
(he  benelK  which  those  animals  produce.  They  arc  the  product  of  llie 
art  and  tiie  industry  and  the  labour  which  is  expended  upon  them;  and 
for  that  product,  why,  the  benelil  of  property  is  awarded  to  Ibe  person 
who  exhibits  (hat  art  and  industry. 

The  President.  —  Do  you  mean  (o  go  so  far  as  lo  say  that  the  seals 
revert  to  the  Pribilof  islands  on  account  of  the  industry  of  man  ? 

Mr  Carter.  —  I  hope  (he  President  will  excuse  uiy  anssvering  at  pre- 
sent.    I  will  complele  the  analogy. 

The  President.  —  Yes.     It  is  perhaps  anticipating. 

Mr  Carter.  —  My  argument  will  not  be  anticipated.  Sir,  because  I  shall 
not  fail  (o  complete  the  analogy . 

I  look  now  to  these  other  questions.  Take  deer;  why  is  it,  as  long  as 
deer  are  kept  for  the  purpose  of  sport,  the  law  will  not  regard  them  as 
property?  Because  as  long  as  they  are  kepi  for  such  purposes,  (hey  sub- 
serve no  useful  social  purposes;  but  (he  moment  man  un(ler(akes  to  take 
care  of  them  and  feed  them  and,  so  to  say,  reclaim  them  and  treat  (hem 
as  domeslic  animals  and  supply  the  markets  of  society  with  venison  from 
(hem,  (hen  in  a  moment  he  is  awarded  (he  riglils  of  projiorty  in  them. 

That  is  because  bo  is  doing  a  useful  public  service;  because  it  is  a 
public  service  (hat  would  not  be  performed  unless  it  was  paid  for,  and 
because  it  can  be  paid  for  only  by  an  award  of  the  rigiit  of  properly  to  (be 
man  who  (bus  expends  his  labour.  Take  the  case  of  l)"es.  Nothing  can 
he  more  wihl  in  (heir  nature  i  a  bee.  That  nature  is  not  in  the  sligh- 
test degree  changed  when  a  hive  is  put  inside  of  a  box  on  the  premises  of 
a  particular  individual;  and  that  is  all  t!,alit  is  uiicessary  to  do,  — to  take 
the  bivo  and  put  il  inside  a  box.  But  what  is  the  consequence  of  that? 
The  consequence  of  that  is  (hat  a  su|)ply  of  honey  may  be  taken  from  that 
animal  and  a  much  greater  supply  of  honey  than  if  you  were  driven  to 
hunt  through  the  woods  to  find  hives.  The  consequence  is  (hat  when 
(lie  hive  swarms,  the  swarm  can  be  taken  and  pii(  in  aiiodier  box,  and 
liius  the  miinbcr  of  swarms  is  iiiiilliplicd  indeliiiilely  and  the  production 
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of  honey  indefinitely  increased.  That  is  a  great  service  to  society  and 
to  the  piihlic.  It  furnishes  it  with  an  article  of  great  utility  wiiich  other- 
wise it  would  not  have,  or  would  not  have  in  anything  like  the  same  degree 
of  abundance;  and,  therefore,  the  art  and  industry,  small  though  it  be, 
which  is  expended  on  those  particular  bees  is  rewarded  by  assigning  to 
the  possessor  of  the  place  wliere  the  hives  are  the  right  of  property  in 
the  bees.  When  a  hive  swarms,  he  can  pursue  it  off  his  own  premises 
on  to  the  premises  of  another  man.  It  remains  his  property,  and,  as  it 
appears  from  the  decision,  1  read  to  the  learned  .\rbitrators,  if  they  go 
on  to  the  premises  of  another  person  who  will  not  permit  the  owner  of  the 
swarm  lo  come  on  there  and  get  them,  tlie\  still  remain  his  property; 
and  if  they  are  appropriated  by  the  owner  of  the  land  where  they  took 
refuge  he  is  guilty  of  a  trespass. 

.Now,  all  those  privileges  are  awarded  to  the  owners  of  bees  as  a  reward 
or  encouragement  to  them  for  producing  the  bees.  It  is  an  appeal  to  the 
great  motive  of  self-interest,  so  powerful  in  human  affairs  and  which  is 
the  foundation  of  a  great  part  of  all  the  blessings  of  society.  It  is  calling 
into  activity  a  care,  industry,  labour  and  diligence  which  would  not  other- 
wise be  exerted. 

I  might  adduce  instances  of  other  animals;  but  the  learned  .\rbitrators 
will  perceive  what  the  rule  is  which  has  been  estabiishcd,  the  diiVerent 
animals  to  which  it  is  applied,  and  the  obvious  grounds  upon  whicii  the 
doctrine  is  based. 

Now  let  me  see  whether  those  doctrines  apply  to  lliecaseof  the  fur  seal 
or  not.  Well,  it  is  only  necessarv,  and  I  shall  not  hero  allude  but  to  few  of 
(he  characteristics  of  the  fur  seal.  In  (he  first  case  he  comes  upon  the  I'ri- 
bilof  islands  voluntarily,  and  there  submits  himself  absolutely  to  the 
control,  custody  and  disposition  of  the  owner  of  that  i)lac!'.  He  is  defence- 
less against  man;  still  he  volunlarih  comes  Ihcre,  and  submits  himsell  lo 
the  power  of  man.  In  llic  next  place,  he  returns  to  that  sjiol  b\  the  most 
imperious  of  all  animal  instincts.  Mothing  can  stop  him  unless  he  is 
driven  away.  .Mthough  his  absence  from  that  particular  spot  is  very  pro- 
longed, and  the  distance  over  which  he  travels  is  very  great,  that  instinct  to 
return  is  neverfor  a  moment  absent.  It  is  superior,  and  very  far  superior 
to  any  instinct  that  a  deer  may  have  to  go  to  a  particular  place,  or  wild 
swans,  or  geese,  or  pigeons,  or  animals  of  that  sort.  The  seal  will  go 
through  all  obstacles  and  all  dangers,  and  certainly  return  to  that  spot. 

.Now  what  is  the  social  utility?  Why,  that  one  is  enabled  to  practice 
a  species  of  husbandry  in  reference  to  him.  He  can  take  the  annual 
increase  of  that  animal  without  in  any  respect  diminishing  the  stock.  In 
other  words,  he  can  deal  with  (he  animal,  precisely  as  lie  does  with  do- 
mestic animals,  precisely  as  if  the  animal  were  domestic;  and,  therefore 
we  find  here  all  the  elements,  all  the  foundations  upon  which  lUackstone 
classes  "  properly  jier  Indiislrkun  ".  Vou  may  ask  what  care,  what 
industry  man  practises  in  reference  to  the  seal.  He  does  not  take  and 
teach    him  to   return;  he  does   not  laborioush   "  wont"   him  to  this 
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purliciiliir  spol.  The  animal  is  inclined  to  come  tiiere  any  way,  but  you 
will  perceive  upon  a  very  little  rellexion  the  dcf^ree  of  care  and  industry 
wliicli  is  exercised.  In  the  first  place,  the  United  Stales  (and  Itussin 
before  the  United  States)  carried  thither  to  these  islands  several  hundred 
people,  and  thoy  constituted  a  guard  over  those  islands  and  preserved  the 
seals  and  protected  them  against  all  other  dangers  except  that  of  being 
slaughtered  in  the  manner  in  which  I  have  described  —  a  very  great 
labour,  a  great  deal  of  expense.  The  seals  are  inviled  to  come  to  that 
island.  !Vo  obstacle  is  thrown  in  their  way.  Their  annual  return  is 
cherished  in  every  way  in  which  it  can  be  cherisiicd;  very  great  expense 
is  undergone  in  extending  this  sort  of  protection  over  them.  In  the  next 
place,  and  what  is  particularly  important,  the  Unit(!<l  States,  and  Russia 
before  the  United  Stales  practised  a  self-denial  and  abstinence  in  refe- 
rence to  that  animal.  They  did  not  club  him  on  llie  lioad,  the  moment 
he  landed  and  apply  liim  to  their  purposes  indiscriminately,  male  and 
female.  They  did  not  take  that  course;  they  carofidly  avoided  if  and  prac- 
tised a  self-denial  in  reference  to  it,  and  that  self-denial  and  the  other 
incidents  of  care  and  industry  which  I  have  menlioned,  leads  those  seals 
to  come  to  that  island  year  after  year,  wiiere  they  thus  submit  themselves 
to  human  power,  so  as  to  enable  the  whole  benefit  of  the  animal  to  be 
applied  lo  the  uses  of  man. 

Now  let  me  ask  what  would  have  been  the  case  if  this  care  and  indus- 
try had  not  been  applied.  Suppose  llio  art  ami  industry  of  the  United 
States  and  its  self  denial  had  not  i»een  ap|)lied,  wliat  would  liav(!  been  the 
result?  We  have  only  lo  look  to  I  he  fate  of  the  seals  in  otiier  (piarlers 
of  tiic  globe  where  no  such  cai'e  was  exercised  to  learn  what  would  have 
been  the  result.  They  would  have  been  cxierminalod  a  hundred  years 
ago;  that  herd  would  not  exist  I  hero  now,  could  not  exist.  Every  marau- 
der who  thought  he  could  make  a  prolitabh!  voyage  by  descending  on  that 
island  in  tiic  iiope  of  getting  seals  would  have  gone  I  here  and  killed 
indiscriminately  all  that  he  could  lind,  aiut  the  herd  would  have  been 
exterminated,  just  as  such  herds  have  been  exterminated  in  every  other 
quarter  of  the  globe  where  this  care  has  not  been  exercised  in  reference  to 
it.  Therefore  1  respectfully  submit  to  you  liiat  llu;  present  existence  of 
thai  on  that  island,  where  the  life  of  every  one  of  liiose  seals,  be  Ihey 
1000  or  be  they  500,000,  is  the  direct  product  of  tiie  care,  industry, 
labour  and  expense  of  the  United  Stales,  and  tliey  could  not  l)e  there 
except  for  thai  care  and  industry.  Wliat  Is  conteiuled  for  on  the  pari  of 
Great  Brilain  here  is  the  right  to  prey,  on  a  herd  of  animals  which  are  in 
every  sense  the  creation  of  the  labour  and  industry  of  the  United  Slates, 
and  which  would  not  exist  at  all  —  would  not  exist  for  the  world  and 
would  not  exist  even  for  them  lo  prey  upon  them,  except  for  the  exercise 
of  Ihat  care  and  industry.  There  is  no  conlradicling  thai  position  at 
all;  it  is  not  susceptible  of  denial  or  of  doubt;  it  is  absolutely  certain  that 
this  lierd  would  not  exist  to-day  on  the  I'ribilof  Islands  nor  on  any  day 
williin  the  last  half  century  but  for  the  exercise  of  the  care  and  industry 
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unci  the  solf-deniul  of  Miissiii  iind  lier  successors  tlic  United  States. 
i\o\v,  if  the  exercise  of  lliose  qualities  in  the  cases  of  the  wild  swan,  of 
deer,  of  hees,  of  rai)hils,  and  of  the  other  animals  (o  wliich  we  allude  are 
sulTicienl  grounds  and  reasons  why  an  award  of  properly  should  ho  made 
to  those  who  exhihit  tlie  care  and  industry  which  creates  them,  why 
should  not  it  he  made  in  this  case?  Therefore,  I  say  that  upon  the  plain 
doctrines  of  tiie  municipal  law,  goinj;  no  furlher  than  Ihem,  Hie  position 
of  the  United  States  lliat  these  seals  are  the  suhject  of  properly,  and  that 
they  helong  to  the  United  States  not  oidy  while  lliey  are  on  the  Islands 


but  at  all  limes  during  their  migrations,  near  or  remote, 
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proposition  is  fully  established  by  the  doclrincs  of  municipal  law. 

Now  I  might  properly  leave  the  argument  here,  and  I  conceive  that 
Ihe  qiu^stion  is  here  clearly  and  conclusively  argued.  —  (he  propositions 
in  respect  loproperly,  which  I  have  shewn  to  be  true  in  reference  to  other 
animals  wild  in  their  nature  but  reclaimed  by  man  are  true  in  respect  to 
seals.  There  are,  indeed.  dilTcreuces  between  the  seals  and  these  other 
animals,  but  the  differences  are  wholly  immaterial  to  the  question  in  dis- 
pute. They  do  not  atl'ect  it  at  all :  the  right  of  property  is  awarded  in 
these  instances  for  social  reasons  and  in  coii^equence  of  the  great  social 
beiielits  ;  and  these  social  reasons  and  social  benefits  are  as  strong,  indeed, 
I  may  say  much  strongei",  in  Ihe  case  of  the  sefis  than  they  are  in  the 
case  of  any  of  the  other  animals  (o  which  allusion  has  been  made  as  being 
the  subject  of  property  after  they  are  reclaimed. 

You  may  say,  or  it  niay  be  said,  that,  in  the  case  of  the  other  ani- 
mals like  wild  geese  and  swans  and  deer,  Ihat  the  disposition  to  return 
has  been  created  by  man.  Well,  suppose  it  was  created  by  man  in  their 
case  and  no!  created  by  man  in  the  case  of  the  seals;  would  that  maUe 
any  difference?  No.  Public  and  social  benetits,  which  residt  in  the  one 
case  from  an  award  of  properly,  are  the  same  as  in  the  case  of  Ihe  other, 
but  this  suggestion  is  not  true  that  the  instinct  is  created  in  the  case  of 
other  animals  and  exists  naturally  in  the  case  of  seals.  The  instinct  to 
return  is  natural  in  all  the  cases  alike.  Man  only  acts  upon  it,  and  he 
acts  upon  it  in  the  one  case  just  as  he  acts  upon  it  in  the  other.  If 
there  was  not  ar  natural  instinct  to  return  in  the  case  of  wild  geese  and 
swans,  they  could  not  be  made  to  relurn.  Itis  their  native  qualities, 
their  natural  instincts,  which  are  acted  upon  by  the  art  and  industry  of 
man  and  which  produce  th<!  usefid  result;  and  they  are  acted  upon  in 
the  case  of  seals  just  as  much  as  they  are  acted  upon  there.  Of  course, 
it  is  true  that  the  wanderings  of  the  seals  from  the  places  to  w  hich  they 
thus  resort  are  much  wider  and  more  protracted  than  in  the  case  of  other 
animals;  but  has  it  ever  been  suggested  in  the  case  of  other  animals  that 
the  question  whether  an  award  of  property  could  be  made  or  not  depen- 
ded on  the  extent  of  their  wanderings?     Not  at  all. 

No  matter  how  widely  they  may  stray  ;  no  matter  how  long  they  may 
be  absent,  so  long  as  you  can  say  the  niiimits  reccrtendi  remains,  so  long 
the  property  exists  and  will  be  protected.  .\nd  in  respect  to  seals  you  may 
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say  with  a  certainly  and  with  an  absoluteness  whicii  cannot  be  declared 
in  reference  to  other  classes  of  animals  that  the  animus  vcverlendi  does 
always  exist.  It  may  be  said,  and  indeed  is  said,  as  I  observe  in  the 
arf;nnients  of  my  learned  friends  on  llic  other  side,  liiat  the  seals  do  not 
return  tolhesame  particular  spot.  They  do  return  to  the  I'ribilof  Islands 
indeed,  it  is  said,  but  they  sometimes  may  go  one  year  to  the  island 
of  Saint-Cieorge  and  anotiier  year  to  the  island  of  Saint-l'aul.  Of  wiiat 
consequence  is  Ihat?  That  may  well  enough  bo  true  for  aught  we  know  ; 
nnd  I  shall  not  taUe  pains  to  undertake  to  show  (hat  it  is  not  true,  for 
it  is  a  circumstance  of  absolutely  no  importance.  The  only  inipor- 
lant  thing  about  it  is,  that  the  animals  should  return  to  their  human 
owner,  —  that  they  should  return  to  the  custody  of  the  owner  who  has 
exhibited  the  care  and  diligence  which  enables  him  to  put  that  return  to 
advantage. 

Now,  all  these  islands  arc  the  property  of  one  proprietor,  and  all  the 
benclits  which  can  possibly  arise  from  the  return  of  an  animal  to  a  parti- 
cular place  and  a  submission  of  himself  to  the  power  of  man,  can  be 
repeated  in  the  case  of  the  seals.  It  is  suggi  sled  that  you  are  not  certain 
that  the  seals  that  came  this  year  are  the  same  seals  that  were  there 
last  year;  and  it  is  suggested  that  there  is  an  intermingling  between  the 
two  herds  on  the  two  sides  of  the  Pacifn"  Ocean;  that  seals  which  frequent 
the  Commander  islands  belonging  to  Hussia  arc  found  mingled  with  the 
herds  which  come  to  the  I'ribilof  islands.  That  is  all  conjecture.  There 
is  not  an  item  of  evidence  tending  to  siiow  that  any  such  a  mingling 
as  thai  is  true  in  point  of  fact.  It  is  against  the  teaching  of  .Natural 
History.  It  is  against  evcrylliing  which  we  know  in  reference  lo  the  habits  of 
this  particular  herd.  .Ml  parlies  were  agreed,  until  it  became  of  some 
importance  to  suggest  some  failure  of  idenlilicaliou,  thai  this  particular 
herd  that  visits  the  I'ribilof  islands  conlines  itself  to  llie  western  coast  lo 
.\morica.  It  goes  nowhere  else.  These  islands  are  its  sole  places  of 
resort  for  the  purpose  of  breeding;  and  it  is  a  certainly  whicli  any  Court 
of  Justice  would  act  upon  anywhere  that  any  seal  found  upon  the  western 
cof  "I  of  .\merica  belongs  to  that  particular  herd,  and  will  make  those 
islands  his  home. 

The  President.  —  Would  you  call  the  I'ribilof  islands  the  home  of 
lliose  seals?  I  suppose  (lie  aiiii/iiis  rrrrrlc/idi,  as  you  explained  it  with 
reference  to  other  animals,  is  such  that  the  animal  reverts  to  its  usual 
liaunis  and  to  its  home;  but  would  you  say  the  same  with  regard  to  liie 
seals? 

Mr  Carter.  —  Well,  I  call  the  Pribilof  islands  their  home.  I  am  iiol 
particular  about  the  name  applied  lo  it.  You  may  call  it  their  principal 
resort,  or  breeding  gi'ound,  or  what  not. 

The  President.  —  Their  principal  place  of  abode. 

Mr  Carter.  —  Whatever  you  call  it,  the  fact  is  clear  that  they  go  there 
for  the  purpose  of  breeding.  They  slay  there  for  o  months  of  the  year, 
and  bring  forth  their  young  there;  and  you  can  there  easily  separate  the 
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siipcrlhious  nmles  I'rom  llie  liortl  lor  llie  purpose  ol'  siipplyiii},'  llicin  to 
the  conimcrce  of  llio  world.  Niiinos,  of  course,  are  uiiiniporliuit,  it  is  tlie 
fuels  hero  wliicli  dclmiiino  llial. 

.Now  I  liavc  said  llial  liiese  ddctiiiies  are  cit'ar  upon  (ho  settled  rules 
of  uiuuieipal  law,  aud  without  jioin;;  into  any  reasons  wliicli  we  do  not 
liiid  plainly  apparent  u|ton  the  doctrine  ol'  niunit'ipal  law.  lUit  I  am  not 
disposed  to  leave  the  question  there,  because  the  argument  can  he  stren- 
gtiicned. 

I  have  said  nothing  about  the  principles  and  rules  upon  whicli  the 
institution  of  property  generally  stands.  The  institution  of  property  is 
anterior  to  municipal  law  or  anterior  at  least  to  any  considerable  degree 
of  (i'j.elopment  in  municipal  law.  It  is  assumed  to  exist  by  municipal 
law,  and  it  is  only  in  these  c()ni[)aratively  rare  instances  — exceptional 
instances  —  such  as  swans,  bees,  pigeons,  and  deer,  that  the  question  of 
the  foundations  of  llie  institution  of  property  hiivo  been  iu(piired  into  by 
those  who  administer  the  municipal  law.     There  are  those  inslances. 

Hut  what  if  we  shall  inquire  into  the  foundation  of  properly  generally 
and  see  what  that  stands  on.  Why  is  it  that  the  ■...Uitution  of  property 
exists  at  all?  Why  is  it  that  one  man  is  permitted  to  own  lODOflO  acres, 
if  you  please,  of  earth's  surface,  and  another  man  have  not  where  to  lay 
his  head?  Why  is  it  that  society  |»ermils  one  man  to  hold,  and  defends 
him  in  holding  store  houses  and  maga/.ines  of  provisions  while  another  is 
starving  of  liunger. 

.Now  those  lines  cannot  be  arbitrary.  Inslilutions  like  that  cannot  be 
the  creatures  of  chance  —  cannot  rest  upon  any  arbitrary  rules  —  they 
must  stand  upon  great  social  grounds,  and  therefore  it  is  very  |iertinenl 
to  inquire  what  those  social  grounds  are,  and  1  therefore  invite  this 
Tribuinal  to  accompany  me  in  a  somewhat  larger  inquiry  whicli  is 
very  pertinent  lo  the  matter  whicli  is  now  before  us;  an  inquiry  as  broad 
as  the  social  interests  of  all  Nations  which  this  Tribunal  is  supposed  to 
represent. 

The  President.  —  If  you  want  lo  take  us  iiilo  a  discussion  of  social- 
istic theories  i  suggest  that  would  be  too  broad  for  this  inquiry. 

Mr  Carter. —  Yes,  but  I  do  not  object  to  discuss  socialistic  theories, 
provided  I  reduce  them  into  some  briet  cumpass. 

Mr  President  has  reminded  me  of  an  observation  of  one  of  his  coun- 
trymen, called  illustrious  by  his  friends,  and,  1  suppose,  denounced  as  noto- 
rious by  his  enemies.  Some  Frenchman  has  said  that  property  was  '  'rob- 
bery" and  Prudlion  was  right.  Property  /v  robbery ;  unless  you  can  defend 
it  on  some  great  social  grounds,  and  by  supporting  it  upon  some  great 
social  bcnelits.  If  \uu  can  show  that  it  is  necessary  to  society,  necessary 
to  improvements,  necessary  lo  civilization  and  necessary  to  progress, 
then  you  can  del'cnd  it;  otherwise  it  is  robbery. 

Now  what  is  property?  !t  is  sometimes  said  lo  be  the  right  to  the 
exclusive  enjoyment  of  a  thing;  but  it  rather  indicates  the  jural  right 
which  belongs  to  it,  and  which  is  attached  lo  it,  and  not  the  thing  itself. 
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Wlial  is  i(?     I  IliiiiU  il  is  well  oxprossod  l)\  (wo  wrilcrs  lo  wliitli  I  will 

call  alli'iiliitn.     II  is  ven  hard  tti  dcliiic  what  |)ni|i(M'ly  is.     WC  can  led 

il,  i)iil  il  is  hard  lo  dofitio  it.  I  will  now  read  rroin  |ia{,'e  ."il,     Savijiny 
says  : 

l'np|irrly,  accdi'iliiif;  lo  its  line  iiiihiic,  is  ii  widciiiii;.'  <>(  individual  linwcr. 

II  is  as  far  as  lanffiltlo  lliiiifis  are  concerned,  an  extension  of  (lie  indi- 
vidnal  to  some  part  of  the  material  world,  so  that  il  is  ailecled  hy  his 
personality. 

.\nd  the  philosopher  liocke  expresses  the  same  idea,      lie  says  : 

Till'  IViiil  <ir  venison  wliicli  nnniisln's  llic  wild  Indian  nnisl  lie  liis,  and  sn 

his  (dull  is,  ;i  /)'(;■/  uf  him)  thai  anollier  can  no  liin},'er  have  any  li^thl  lo  il. 

And  a  (lerman  writer  of  f;real  disliiielioii,  Iherinf;',  f;ives  snhslan- 
ially  Ihe  same  detinition  of  it  : 

In  niiikinjr  Ihe  (dijecl  my  own  I  slainiieil  il  wilii  tin'  niink  oC  my  own  pei'son. 

«l ver  allacks  il  nllarks  me;  Ihe  hlow  slrnck  il  sliikes  nic,  I'm'  I  am  pri'sent  in  il; 

l'iii|H'i'ly  is  hnl  llie  periphery  of  my  person  exiended  lo  lliin^-'s. 


social- 
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\  very  happy  delinilion  of  what  property  really  is.  It  is  part  of  the 
person,  and  whoever  touches  the  property  of  a  person  lonches  him,  and 
whoever  toneht!S  the  property  of  a  nation  touches  Ihe  nation  itself.  NN'ell, 
that  is  a  description  of  the  thing  itself. 

Now  what  is  thcrij^ht  on  which  it  is  founded?  In  going  into  this  encpiiry 
as  to  what  the  right  of  property  is  founded  on,  I  am  not  going  to  deal 
with  any  ahstract  question,  nor  am  I  going  to  deal  with  questions  that 
liavi!  not  heen  considered  as  the  province  of  jurists,  ^,..  the  contrary  lam 
entering  on  a  question  which  has  been  from  tin;  first  considered  peculiarly 
ihe  province  of  jurisis,  and  especially  of  jurists  dealing  with  the  law  of 
nature  and  the  law  of  nations.  'Y\w  great  writers  on  the  law,  hegiiiiiing 
with  (jrotius,  have  considered  that  no  ethical  system  was  complete,  and  con- 
se([uently  no  system  of  the  law  of  nature  and  nalir-is  was  complete  which 
did  not  deal  xvith  the  institution  of  property  ant  <n;  foundations  upon 
wliich  it  rested,  and  in  what  I  am  going  tosay  on  that  point  I  shall  he  doing 
litlle  more  than  recall  views  which  have  heen  hel'ore  staled  and  developed 
hy  very  many  dilTercnl  writers.  I'ossihly  I  may  carry  them  a  little  farther 
in  the  development,  but  for  the  most  part  I  shall  only  repeat  what  has 
heen  said  before  me. 

Now  these  writers,  in  endeavoring  to  ascertain  the  foundation  of  the 
institution  of  property,  laking  first  into  consideration  its  universal  preva- 
lence everywhere,  all  over  the  globe  and  in  every  stage  of  human  history, 
recognized  at  once  Ihe  fad  that  it  is  must  he  founded  upon  the  fads  of 
man's  nature,  and  the  circumstances  and  environmeni  in  which  he  is  pla- 
ced, and  they  tell  us  that  man  is  by  nature  a  socialanimaland  must  live  in 
society,  and  that  society  is  not  possible  unless  wo  can  have  order  and 
peace. 
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Now  wlicro  llmro  is  atiytliin;^  difsirnhln  lo  man,  wherever  llicrc  i»  an 
object  of  human  desire  of  which  Iho  supply  is  liniili'il,  where  there  is  nut 
onouj,'h  I'lirall,  Ihere  will  nci'essarily  he  slriij;;;les  and  ((inlcnlions  lor  (he 
possession  (d'il,  and  if  there  were  nolliin^'  lo  prevent  it,  Ihose  who  had 
the  most  power  wonid  eiif;ross  Hie  most  valiiahle  thinj^s  of  the  world. 
There  would  he  conslanl  warfare  lor  the  possession  of  desirable  things 
where  there  was  not  enough  for  all,  unless  there  was  some  rule  and  some 
means  by  whieh  that  warfare  should  he  prevented. 

Now  therefore  properly  at  once  ixicomes  a  necessity  in  order  that 
there  may  exist  peace  and  order  in  human  society,  and  we  say  Ihere- 
foro  that  the  foundalion  of  property,  its  iirst  und  original  foundation, 
was  in  necessity —  (he  necessity  of  peace  and  order.  That  necessity,  of 
course,  must  he  carried  to  this  extent,  that  every  ohject  the  desire  and 
supply  of  which  must  be  limited,  must  he  owned  by  somebody.  When 
you  have  that  state  of  things,  you  have  peace,  and  until  that  state  of 
things  is  eslablished,  you  cannot  liave  |)eace.  Therefore  we  find  that 
everywhere  llie  first  thing  which  men  do  when  they  form  tbemselves  into 
human  societies  is  to  assign  a  determinaie  owner  to  every  object  of 
human  desire,  the  supply  of  which  is  limited.  Those  views  are  well 
expressed  in  the  early  part  of  lllackslone's  ("iOmmenlaries  on  the  Laws  ol 
England  ;  and  ho  has  a  very  elegant  chapler  to  which  I  would  refer  the 
particular  attention  of  the  members  of  the  Trihunal. 

1  shall  read  an  extract  only  from  it  here.  He  says  :  (U.  S.  A.  p.  fii.) 

Aguin,  llicre  arc  oilier  lliiiigs  in  wliicli  a  pfrniaiipnl  properly  may  subsist,  not 
only  as  lo  the  Ipniporary  nsn,  hut  also  the  solid  snlislanne,  and  wliicli  yet  would 
frc(|Uf'Mlly  1)0  Inund  willimil  a  [iroprielor  had  not  liic  wisdom  of  Iho  law  ])rovided 
a  lemody  to  obviate  (bis  inconvonienco.  Such  are  lorests  and  other  waste  grounds, 
wbii'b  wiTc  oniillcd  to  be  appropriated  in  the  general  dislribniion  of  lands.  Su(  b 
also  nrn  wrecks,  eslrays,  .ind  thai  species  of  wild  animals  wbicb  the  arbitrary  con- 
slilidions  of  posi(i\c  law  have  dislinguislied  from  (be  rest  liytbe  well  known  appel- 
lation of  game.  Willi  regard  to  these  and  some  others,  as  disturbances  and  ijuar- 
rcls  would  fre(|U(,'nlly  arise  among  individuals,  contending  about  the  ac(;uisili(ju  of 
this  spcciiis  of  property  by  Iirst  oeeniiaiuy,  Hie  law  has  therefore  wisely  cut  up  the 
root  of  dissension  by  vosling  (be  things  themselves  in  the  Sovereign  of  the  Slate, 
or  else  in  his  representatives  appointed  and  authorised  by  him,  being  usually  Iho 
lords  of  manors.  And  tbusliio  legislaUue  of  Ijiglaud  has  universally  inonioled  the 
grand  ends  of  civil  society,  the  peace  and  sccurily  of  individuals,  by  steadily  i)ur- 
suing  tliut  w'isi;  ami  urikrbj  nnixim  of  ass'gninj  lo  i;vcri/l/iiiiy  cdjui/jle  i>f  uh'icrs/ilp  a 
legal  und  determinate  owner. 

Then  Sir  Henry  Maine  has  ah  made  an  allusion  to  this  doctrine 
which  is  well  worthy  of  utlenlion,  d  he  speaks  of  it,  —  this  principle 
of  assigning  a  determinaie  owner  lo  erylliing  capable  of  ownership,  not 
simply  as  an  original  feature  in  hi  lan  society,  but  one  which  ,  from 
the  long  hahitudcs  of  society,  con  3  to  be  regarded  as  essential  bv 
everyone,     lie  says  : 

It  is  only  when  Hie  rights  of  properly  gained  a  sanclion  from  long  practical 
inviolability,  and  when  the  vast  majority  of  objecis  of  enjoyment  have  been  sub- 
jected to  private  ownership,  that  mere  possession  is  allowed  (o  invest  the  first 
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po8!(os»or  Willi  (tnniinion  over  commodilins  in  wliiuh  no  priiir  pinprioldisliip  has 
boon  nsscilnd.  Tim  si'iilinioiil  in  wiiicii  liiis  doclrino  oriKinftlcil  is  niiscilnlcly  irre- 
roniilaiili'  willi  Dial  inlVcipicncy  and  iinri'ilainly  nf  proprii'larv  li^dils  wliicli  dis- 
liii^'ui^li  llii'  lir;.'inMiii;.'  ol'  civiliyialidii.  Tlii>  lrni<  liasjs  srcnis  lo  |)i>  nnl  an  ins- 
|jri('liv(^  liias  lowuids  Ijic  inislilnlinn  kC  piupcrly,  Iml  a  pn'siiinplioii,  ai'i>ln^'  mit 
ciC  liii'  Iniij,'  ('(inlinnani'i!  nl'  llial  in^liluliim,  llial  fn'ri/l/iini/  oni/lil  in  linrc  mi  nirncr. 
WliiMi  possession  is  lalvi'ii  of  a  rci  imlliun,  llial  is,  of  an  (d»jecl  wliiidi  is  not,  or  haa 
ni'viT,  li(!i'n  irdui'i'd  lo  doniiiiion,  lln'  possessor  is  peiniilli'd  lo  licromn  proprinlor 
I'roni  a  feidinj;  llial  all  valiialdt!  Illinois  am  naluially  siilijecis  of  an  cxelusive  enjoy- 
inenl,  and  llial  in  (lie  ^iveii  rase  Iheiu  is  no  oni'  lo  invi^sl  willi  llic  ri^'hls  of  pro- 
perly i.'xcupl  (he  oci'iipanl.  Tile  oeeupani,  in  sliorl,  lieconii's  Hie  owikm',  liecanse 
all  lliinns  art!  presumed  lo  liu  somebody's  [iroporly ,  and  because  no  one  can  bu  point 
ed  onl  as  having'  a  boiler  rij-'lil  Ihan  lie  lo  llio  propriclorsbip  of  Ibis  parlicular 
lliinL'. 


And  Lnid  fllianccllor  C.liolinslbrd  miulo  use  of  llie  same  dnrlrino  in 
rendering  the  decisittn  of  llio  House  oi' Lords  in  a  case,  doiihlloss  very 
I'auiiliar  to  my  learned  friends  on  llie  oilier  side,  of  lilmlps  v.  IHhi/h. 
That  was  a  case  where  a  trespasser  enlered  the  grounds  of  another, 
whiM'e  li(t  had  im  ri;;lii,  and  Killed  some  ^'aine  there  ;  and  ihu  (|uestioii  was 
to  whom  the  {^aiiie  heloiij^ed,  — whether  lo  the  trisspasser  or  to  the  owner 
of  Hie  properly.  Tliejiidf^menl  of  Lord  ('.liaiieellor  (llielmsford  proceeded 
aioiif;  this  line.  Ho  says  everything  that  is  capable  of  ownership  must 
be  owned  by  somebody;  and,  therefore,  in  this  case  Ibis  dead  j;ame  must 
be  owned  (iilber  by  the  man  who  killed  il  the  trc  ,iasser,  or  by  the  man 
upon  whose  ground  il  was  Ivillod.  lie  said  it  cannot  be  the  property  of  a 
trespasser,  because  a  man  cannot  be  permitted  lo  work  out  for  bimsclf 
an  advantage  from  the  committal  of  a  wrong;  and,  Ihcrefore,  il  must  be 
the  properly  of  the  owner  of  the  soil ;  and  that  was  the  conclusion  of  the 
Court,  though  it  is  quite  contrary  lo  what  the  doctrine  of  the  civil  law 
would  be.  However,  I  cite  this  for  this  purpose,  that  the  necessity  of 
society  requires  and  always  has  require<l  that  everything  should  have  a 
determinate  owner,  —  llial  is  a  proposition  which  is  everywhere  recei- 
ved ;  and  even  so  far  received  as  to  be  made  the  foundation  of  Ibis 
judgment. 

|The  Tribunal  then  adjourned  for  a  short  time.] 

Mr  Carter.  —  In  the  enquiry  as  lo  the  origin  of  the  institution  ol  pro- 
perty I  had  reached  the  conclusion  that  the  original  basis  of  it  was  Hie 
necessity  of  peace  and  order,  wliicb  is,  of  course,  an  absolute  requisite  of 
human  society,  and  therefore  the  institution  of  properly  is  coeval  with  the 
evislence  ol  human  society  upon  the  earth,  '"".lal  stands  upon  tbc 
immutable  basis  of  necessity,  and  to  employ  the  language  of  Hlackslone 
I  may  say  :  "  Necessity  begat  properly",  and  the  extent  of  the  institution 
is  Ibis  —  and  the  extent  to  which  the  necessity  of  which  I  speak  requires 
to  be  carried  is,  that  everything  capable  of  being  owned  must  be  assigned 
lo  some  legal  and  determinate  owner.  When  that  is  done,  peace  is 
secured.  Without  that  being  done  there  is  strife  and  warfare  in  society, 
and  society  can  no  longer  exist. 
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Now  there  are  three  conditions  necessary  in  order  that  property  may 
subsist  in  anylhin;;;  thai  is,  upon  Ihc  view  wiiicii  1  liave  supposed  inysdf 
to  establisii.  A  liiinj;',  in  order  lo  l)e  the  sui)jecl  of  properly  must  been 
ol)ject  of  human  dosirc;  Ilia!  is  lo  say,  it  must  have  recofini/ed  utility. 
Properly  canuol  exist  in  noxious  animals  such  as  reptiles  —  nothing'  thai 
is  not  an  object  of  human  desire  can  be  Iho  subject  of  property,  because 
there  can  l)e  no  coutenlion  with  reference  lo  it.  Nobody  wants  it,  and 
what  noixuly  wants  is,  of  coiu'se,  nota  subject  of  properly. 

in  llio  next  place,  the  Ihini;  nuisl  be  limited  in  supph,  lliat  is,  that 
there  must  not  be  enouf;h  for  all.  It  must  be  exhaustible  in  its  nature; 
therefore  Ihcre  can  bo  no  properly  in  air  and  the  lijjhl  of  the  sun,  in  run- 
ninj;-  walcr,  or  in  lliiniis  of  thai  sort.  They  exist  lo  an  inlinilo  extent, 
and  there  is  abundant  lo  salisl'\  the  wanis  of  every  one;  and,  of  course, 
there  can  be  no  struggle  or  contention  there.  There  is  enough  for  all  and 
abundance. 

In  liie  nexl  place,  il  must  be  susceplilde  of  exclusive  appropriation, 
and  llierc  ai'o  Ihings  which  are  not  thus  susceptiiile,  Ihough  Ihey  riiay  be 
usci'id.  and  Ihouiiii  llie  sM|ipl\  of  Ihem  may  be  limiled.  Taivo  wild  birds, 
such  as  game,  forinslance.  There  is  no  question  as  to  their  ulilily.  The 
supph  is  ol'len  exiremeh  Tmiled.  There  is  nol  enough  for  all,  bu!  Ihcy 
cannot  he  made  llie  subject  of  exclusive  appropriation.  No  man  can  fake 
llieni  and  hold  llicm  :  Ihcy  never  sul)niil  lliemselves  lo  human  control 
Human  law  cannol  stamp  liicm  as  being  the  property  of  one  man,  bring 
Ihem  williin  his  control. 

Those  Ihroe  condilioiis.  Ihorcfore,  are  essential  as  lo  properly  —  first, 
thai  Ihc  subj<'cl  of  il  should  be  useful;  second,  Ihal  il  shoidd  i)e  limited 
in  supply,  and  third,  Ihal  il  should  bo  capable  of  cxcltisive  appro- 
priation. 

These  are  Iho  dodiu'lions  of  reasoning  from  Iho  admitted  facts  of 
man's  nature  and  iVom  Iho  circumslancos  in  which  he  is  placed;  bul  Ihey 
will  he  inimd  a!  once  conlirniod  upon  an  a|)poal  lo  experience.  We 
cannol  now  lind;  we  never  could  liiid  in  aiu  stage  of  human  society, 
anything  ombr-aiing  llio-^o  lliing>.  Ihroe  cnudi  I  ions  i  if  which  I  have  spoken, 
—  ulilily,  oxhruislihiiilv  aiul  ca|)acil\  of  exclusive  a|iproprialiv>ii  which 
was  nol  h\  Iho  law  assignei'  as  Iho  dolorminalo  properly  of  some  indi- 
vidual or  corporation. 

Now,  Ibis  is  Iriu^  of  properly  as  belween  individuals.  Il  is,  in  the 
same  manner,  Iruo  of  proporlv  as  liolwoen  nalions;  for  I  In;  same  neces- 
sify  of  peace  itnd  ordei'  e\i>ls  in  Iho  larger  sooiolv  of  nalions  as  in  the 
smaller  municipal  societies  of  Iho  world.  Tlii>  larger  sucich  of  nalions 
cannol  e\i>l  in  cond'orl,  unli'ss  there  shall  ho  Iho  moans  of  pulling  sonui 
cessation  lo  >lril'o;  and  if  Ihoi'o  is  a  cunlonlion  among  Iho  nations  of  the 
carlii  aiul  no  iiile  jirovided  lor  Iho  sollling  of  such  eonlonlions,  whv, 
lhe\  would  lie  cdulinuidiv  ill  war;  inul,  consoipuMilK .  we  lind  Ihal,  in 
ri'specl  lo  such  things  iis  an;  not  suilahio  for  individual  iippi'oprialion,  bul 
are  suitable  lor  national  approprialion,  the  same  rule  applies.      If  Ihcy  are 
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objects  ol'  desire,   if  the  supply  is  limited,  and  if  they  are  capable  of 
exclusive  ajtproprialion,  llic>  must  be  owned  by  somebody. 

iNow,  that  prineipl'  in  respect  to  nations  finds  its  main  illuslration  in 
newly  discovered  counirics  of  the  world.  NMien  tiie  New  World  was 
revealed  to  the  Old.  there  were  vast  tracts  of  the  Karlh's  surface  the  object 
of  conlcndiiif;'  ambitions  ;  and  there  would  have  been  per|ielual  war  unless 
there  was  some  rule  by  which  international  strife  could  be  prevented,  and 
that  rule  was  the  ailoption  of  this  very  principle  of  property  which  I  con- 
tend for,  —  that  everylhiiii!,'  must  be  owned  by  somebody  ;  and  I  here  we 
liiul  the  efliciicy  of  the  title  of  first  discovery.  The  rule  was  early  esta- 
blished that  the  nation  that  first  discovered  any  new  region  of  the  earth 
should  be  regarded  as  having  a  fixed  and  perfect  title  toil;  and  why  should 
that  be? 

Why  should  the  mere  circumstance  that  the  citizen  of  one  nation  had 
coasted  along  the  coasts  of  a  Conlineiit  give  him  the  power  or  the  nation 
the  power,  by  assuning  the  benefit  of  is  discovery,  to  declare  that  to  be  its 
own?  Wiiy,  of  course  it  was  because  the  nations  of  the  world  felt  the 
necessity  of  some  rule  which  would  prevent  strife  among  them;  and, 
therefore,  the  least  circumstance  tending  to  give  a  superior  mora!  ■ighl 
to  one  over  another  was  recognised  as  a  Just  foundation  for  property. 
They  said  :  There  is  iiolhing  else  to  give  a  title,  and,  therefore,  it  shall  be 
awarded  according  to  the  first  discovcn'er 

The  President.  —  Where  do  you  find  the  rule  that  the  mere  fad  of 
first  discovery  of  land  gives  a  right  of  sovereignty  to  the  nation  that  first 
discovered  the  land  ?  I  will  remind  \ou  that  that  is  not  the  law  thai  now 
siiMids  with  regard  to  Africa.  A  few  \cars  ago.  there  was  Iwdd  in  lierlin 
a  Conference  which  decided  |iositi\el\  that  discovery  in  itself  would  create 
no  tile  unless  il  was  followed  b\  occupation,  and  nol  only  by  occupation 
lull  the  notification  of  that  occupation  to  other  Nations. 

Mr  Carter.  —  Well,  1  think  Mr  I'lvsiilent ,  upon  reflection  \ou  will 
find  that  that  doctriiis  does  not  varv  from  the  one  which  I  am  endeavou- 
ring to  slate.  II  a  Nation  has  discovered  a  new  region  of  the  earth  and 
has  abandoned  all  intention  of  occupving  il,  il  definilely  ceases  lo  have 
a  propertv  in  il ;  and  the  intention  of  ahandomnciil  is  evidenced  b\  Hie 
fact  that  it  does  nol  fidlow  up  its  discover)  'ly  oceupalioii.  The  failure  to 
occupy  after  the  lapse  of  a  very  considerable  lime  would  be  deemed  suffi- 
cient evidence  thai  il  had  lost  its  title  iiy  abaiidoiuneiil.  Neverlheless, 
its  original  title  of  discoverv  was  good.  Il  was  necessary  indeed  to  liolil 
il  permanentlv.  Iliough  it  should  be  followed  b)  occupation;  but  il  was 
not  necessary  to  the  acipiisition  of  it. 

The  President.  —  I'ralically,  the  consequence  is  the  same. 
Mr  Carter.  —  The  coiisecpience  is  the  same  ;  and  I  fully  agree  to  the 
appareiil  modification  which  is  suggested  by  the  learned  I'residenl,  bul  it 
coiisliliiles  no  real  iiuxlitiealion  of  the  doctrine.  Kor  aiithorifv  upon  the 
point  which  I  have  just  staled  in  reference  to  nations,  it  will  be  found 
staled  by  the  writers  upon  the  luw  of  nature  and  of  nations  ;  but  it  is 
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also  very  clearly  put  by  Cliiel'  Justice  Marshall,  a  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  iii  delivering  the  Judgment  of  that 
Court  ill  liie  very  noted  case,  at  least  in  America,  of  Johnson  v.  Macintos/i 
which  is  contained  in  a  note  to  pajje  5(5  of  my  .\rj:;umenl. 
I  will  read  from  that  descri|)lion  : 

As  till!  liijlil  of  Socii^ly  to  presiM-iho  lliosi'  rnlps  liy  wliii'li  properly  may  bo 
acipiircd  and  pn^scrvi'd  is  ind,  and  caiiiinl  he,  drawn  inli)  (pirslinn;  as  llu'  title  In 
lands,  especially,  is.  and  iniisl  Ijc  adinillcd,  to  di'ixMul  cnlirely  on  the  law  ol' llio 
nation  inwliiLh  they  lie,  it  will  be  necessary,  in  pnisniiij^' (his  incpiiry.lo  examine, 
not  simply  those  jwineiples  of  abstract  justice  which  Ibe  Creator  of  all  lhin).'s  lias 
imjiressed  on  the  mind  of  his  erealnre,  man.  and  which  are  adniill(!d  lo  le^inlale 
in  a  |.'i'eat  deirree  tlii^  rifihis  oi  civilized  nations,  whose  perfect  independence  has 
been  aeknowled^'ed.  bnt  those  principles  also  which  our  own  Governnn'iit  has 
adopted  in  lh(!  particular  case,  and  given  as  the  rule  of  decision. 

On  Ibc  discovery  of  this  immense  continent,  Ibe  great  nations  of  lairo])!'  wen> 
eager  to  appropriate  to  themselves  so  much  nf  it  as  Ihey  could  respectively  aeipiire. 
Its  vast  extent  all'oided  an  ample  Held  lo  the  ambition  and  enterprise  of  all;  and 
the  character  and  religion  of  its  inhabilanis  alVorded  an  a])ology  for  ronsidering 
them  as  a  people  over  whom  the  superior  genius  oi'  Europ(!  might  claim  an  ascen- 
dency. The  potentates  id'  the  world  fciund  no  difUculty  in  convincing  Ibenisclves 
that  they  maib^  ample  cnmpensalion  to  the  inhabilanis  (dihe  new,  by  bestowing 
upon  llieni  civilization  and  Cliiistianily,  in  exchange  for  unlinnli'd  independence. 
But  as  they  were  all  in  pursuit  of  nearly  the  same  object,  it  was  necessary  in 
order  lo  avoid  ('ontlicting  seltlemenis,  and  consequent  war  with  each  other,  to 
establish  a  principle  which  all  should  acknowledge  as  the  law  by  which  the  light 
of  ac(piisi!ion,  which  they  all  asserted,  should  bo  regulated  as  belween  themselves. 
This  |)i'ineiide  was  that  discovery  gave  title  lo  the  goviTunuMils  by  whose  snbji^cts, 
or  by  who^e  authority  it  was  made,  against  all  idher  ICuro|)ean  governments,  which 
title  might  be  consnnunaled  by  possession.  TIk'  exclusinn  id'  all  other  lOiu'opeans 
necessarily  gave  to  the  nation  making  the  discovery  the  sole  right  id'  acipiiring 
the  soil  from  the  natives  and  estahlisliiig  setllenients  upun  it.  II  was  a  light 
with  wbieh  no  Knropeans  could  interfere.  It  was  a  rigbl  which  all  asserted  for 
Ihemsrlves,  anil  lo  the  assertion  of  which  liv  <dhers  all  assented. 


It  is  founded,  lliorcl'ore,  upon  the  riglit  of  discovery,  it  is  Ihal  wliich 
gives  the  title,  alliiougli  a  failure  lo  occupy  maybe  evidence  of  abandon- 
ment undoublodh. 

There  is  anulhor  circumstance  which  !  shall  allude  to  as  having  a 
tendency  lo  sTi|(porl  Ihe  same  line  ol' argument  which  1  am  following. 
It  will  he  remembered  Ihal  at  this  period  when  Ihe  riches  of  Ihe  new  world 
wei'e  lliiis  re\ealed,  Iherc  was  a  danger  (d' so  much  sliife  Ihal  one  (if  Ihe 
I'opes —  I'ope  Alexander  \  I,  I  belicNo  —  made  a  grant  lo  Spain  of  all 
undiscovered  regions  in  Ihe  globe  west  of  the  lllDlli  meridian  cd'  longitude. 
He  all'ecled  lo  make  a  graiil  of  Ihal  even  wilhoul  disco\er\,. 

Perhaps  we  should  not,  in  these  days  I'eeognise  such  a  title,  bnt  il  will 
be  remembered  that  in  those  the  authorily  of  that  jjower  was  held 
somewhat  more  highly  Ihaii  il  is  now. 

The  President.  —  1  would  suggest  you  mean  "  more  universally  "  not 
"  more  highly  ". 

Mr  Carter.  —  Vcs  more  universally.  .\nd  who  will  say  Ihat  when 
the  object  is  to  lind  a  rule  by  which  strife  and  warfare  shall  be  prevent- 
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0(1  among  men,  Ihe  acquisition  of  a  lillo  like  (liat  would  be  insif^nificanl  ? 
No:  il  would  be  respected  by  a  ;>;roat  many,  and  it  is  not  !-o  absolutely 
unl'ounded  and  preposterous  as  many  al  Ibe  present  day  nu^hl  liiink  it  to 
l)e.  It  liad  a  weifjlil  and  an  importance  at  thai  time  wbicb  we  cannot 
very  well  'appreciate  now.  Itulail  liiese  liiiiifjsfjo  io  s!;ow  Ibe  necessilv  of 
tlie  institution  of  properly  for  Ibe  pcrpo--.-  of  preventing  strife  among 
men,  and  lliat  necessilv  goes  Io  tliis —  Ibal  we  must  tind  an  owner  for 
cverylbing.  Tbal  is  tlie  point  of  all  that  I  am  speaking  to  now.  Somncli  in 
reference  to  Ibe  lirst  ground  and  reason  upon  wbicii  Ibe  institution  of 
properly  stands  among  men.  It  is  complete  in  itself,  because  itistbefruit 
of  a  social  necessil  y .  lUil  so  far  as  •  lie  mere  prevention  of  strife  among  men 
is  concerned,  it  is  not  necessary  tbal  jirivale  individual  properly  sbould 
exist  tiie  institution  property  would  be  all  liiat  would  be  necessarv. 

Huttiiereare  two  forms  of  Ibe  inslilulioii  of  jiroporly.  One  is  com- 
munity properly,  and  tlie  otbor  private  indiviilual  pro|)orly:  andlbesignal 
necessity  of  tlie  prevention  of  warfare  and  strife,  would  be  salislied  by  Ibe 
iiislilulion  of  community  properly:  and  accordingly  we  lind  lliat  in  llie 
earlier  period  of  sociily,  under  rude  social  conditions,  private  individual 
properly  did  not  exist, but  coinmuuily  |)roperly.  Tbe  Iribe —  Ibe  gens  — 
owned  all  Ibe  properly,  and  Iberc  was  substantially  no  individual  properly 
al  all.  Wbence,  I  hen,  is  il  Ibal  we  derive  llial  olbcr  form  of  property 
wbicb  is  known  as  private  individual  properly?  From  wlial  do's  that 
come?  It  does  not  proceed  on  the  grounds  of  Ibe  same  necessilv  — 
namely,  Ibe  prcvenlion  of  strife  and  warfare  among  men.  lt<'omcs  from 
aiiollier  circumstance,  Io  wbicb  1  will  now  call  Ibe  allenlion  of  tbe  'ri- 
bunal  —  lliat  is,  Ibe  progress  of  civili/alion ;  and  lliat  is  founded  upon 
anollier  fad  of  man's  nature  that  is  thai  be  lias  a  desire  Io  beller  bis  condi- 
liou.  Me  lias  a  desire  to  enjoy  more  of  Ibe  good  Ibiiigs  of  life;  lie  has  a 
desire  Io  cslablisli  a  family,  and  Io  increase  Ibe  numbers  of  lliose  wlio 
are  dependent  upon  liiin.  His  ambilioiis,  bis  aspirations,  for  more  and 
inoreare  contiiiiially  sirelcliing  oul;  and  il  is  upon  llios(>  leiidencies  that 
Ihe  civili/alion  of  the  earlli  is  founded.  It  brings  along  wilii  il  siiniilla- 
iieously  (as  being  disliucl  incident',  in  Ibe  WvM  piai'c.  lived  babilalions 
iiislcad  of  a  wandering  life.  In  Ibe  next  pliice  a  niulliplicalion  of  Ibe 
population  of  Ibe  earlli.  In  Hie  ncvl  place  increased  wauls;  division  of 
(MiiploNuienls:  Ibe  excliange  ofprodiicls  —  wliicli  iscomiiicrce  —  and  Ibe 
iiili'odiiclion  of  the  use  of  money.  .Ml  tiiose  eleuienls  are  fealiires  of  civi- 
li/alion. 

Tliey  make  liieir  ajipearance  simiillaneoiisly.  and  gradually,  and  bv 
degrees,  lliey  cliaiigi>  llie  face  of  Hie  earlli,  and  lliey  are,  as  I  sball  submit 
Io  Villi,  Ibe  IVuindalion  iiol  of  Ibe  inslilulioii  of  properly  ilself.  but  of  Ibal 
rmiii  of  il  wbicb  we  undcrslaiid  by  privale  individual  proper!).  The 
principal  one  of  lliose  features  wbicb  coiisliluli>  Ibe  I'oiiiidalion  of  privale 
properly,  and  makes  |»rivale  |Ud|ierl\  necessary,  is  Ibe  increase  in  Ibe 
popnlalion  of  Ibe  earlli,  and  il  is  to  Ibe  ell'ecl  of  Ibal  circiimslance  Ibal  I 
shall  have  Io  invoke  your  allenlion.     I'lider  barbaric  coudilions  when 
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men  arc  living  in  a  wild  stale,  tliey  live  upon  llie  spontaneous  fruits  of 
the  cartii,  and  upon  sui'li  animals  as  tlicy  can  obtain  l)y  Imnling.  Tliey 
cultivate  nothing.  The  earlh  under  such  condilions  as  that,  affords  u 
support  but  for  a  sparse  population.  No  extended  population  can  he 
supported  under  those  condilions;  hut  as  civili/alion  begins  and  makes 
its  advances,  increasing  numbers  make  their  appearance  u|)on  the  earth, 
and  those  increasing  numi)ers  niusi  be  fed  :  and  the  necessity  of  feeding 
those  increasing  numi)ers  requires  a  very  dill'eront  disposition  of  things. 
The  necessity  a!  once  arises  for  cullivaling  the  earlli.  and  for  cultivating 
all  (he  bounties  of  nature,  and  making  them  suilicienlly  |)roductive  to 
supply  the  increasing  wants  of  an  increasing  population.  Labour, 
therefore,  becomes  at  once  necessary,  and  how  are  \ou  going  to  induce 
men  to  labour?  Society  cannot  compel  them;  that  is  not  a  practicable 
method. 

The  way  which  is  adopted  of  inducing  men  to  labour  is  to  promise 
them  as  a  reward  for  Iheir  lai)our  the  fruits  of  their  labour.  It  is  an 
appeal  h>  the  imperious  and  everywhere  present  motive  of  self  interest. 
iNo  man  will  cidlivale  iiclds  —  no  man  will  sow  —  if  aiiollier  can  reap. 
No  man  will  undertake  to  tame  animals  of  the  earlh  and  increase  their 
numbers  if  Hie  increasing  numbers  can  be  taken  al  liberty  by  any  one 
who  will:  labonrcannol  be  brought  into  adivily;  men  cannot  be  hroughl 
to  exert  Iheir  nainral  powers  unless  you  promise  them,  and  secure  lo 
llieni,  the  product  of  Hie  exercise  of  those  powers  as  the  reward  of  their 
labour,  it  is  lliere  where  the  inslitulion  of  properly  begins;  and  it  is  the 
necessity  of  supphiiig  llie  wants  of  the  increasing  number  which  civili- 
zation brings  along  with  il,  which  brings  llial  form  of  properl\  which  we 
know  as  |)rivale  individual  properly  iiilo  existence. 

It  is  now  Ihat  the  land  becomes  lo  be  ciillivi'ied,  and  sociely  says  to 
man  :  "  If  you  will  cultivale  lliis  land  you  shall  have  liie  products  of  Ihe 
Held.  "  It  says  lo  him  also.  "  Here  are  races  of  animals  :  If  \ou  will 
lame  Ihem,  if  you  will  increase  their  numbers,  \oii  shall  have  Ihe  increa- 
sing numbers  for  yourself.  "  Sociely  sa\s  also,  in  reference  lo  all  articles 
of  manufacture  :  "  If  you  will  make  these  agricultural  tools,  if  you  will 
make  lliese  inslriiinents,  if  yon  will  make  Ibis  i'liniihire,  il  -iliall  be  \ours  "; 
in  oilier  words,  sociiMy  '^Tins  lolls  iiiembeis  everywhere;  "  The  products 
of  voiirarl,  your  indiislry,  and  your  labour,  shall  heli)iig  lo  xmi.  '"  There- 
fore, we  have,  wilb  Ihe  increasing  iiiiinbers  which  civilization  brings 
with  il,  and  in  obedience  lo  another  social  necessily,  (Mpially  imperious 
with  that  of  preserving  Ihe  peace  of  IIk,"  world,  llie  di'velopmenl  of  Hie 
inslitulion  of  property,  and  the  change  of  ii  from  Hie  form  of  communitv 
lirojierly  inio  llial  of  private  individual  propei-ly. 

Now  I  have  saiil  all  I  design  lo  say  for  the  purpose  of  showing  how 
property,  wbelluM'  it  is  in  Ihe  form  of  comiminit\  |)roperly,  or  in  the 
form  of  private  individual  proportv    ts  il  is  ordained.      I  wish  now  lo   sa\ 
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is  not  an  absolute  (loininiou.  No  man,  and  no  nation,  lias  under  the 
law  of  nature  —  under  the  moral  law,  or  in  any  view  consistent  with 
Hie  moral  order  of  Hie  world  an  absolute  property  in  any  thing;  he 
has  only  the  right  to  use  it.  It  is  at  all  times  coupled  with  a  trust  for  the 
benclil  of  mankind.  There  is  no  absolute  rigid  in  any  man  to  anylliing 
on  the  face  of  the  earth.  The  earth,  and  all  its  homilies,  were  originally 
the  gift  of  Almighty  God  to  mankind  in  general  —  not  lo  tlii.i  nation,  not 
lo  tliitl  nation,  but  lo  all  men  equally  and  alike;  and  that  title  —  that  be- 
nclicial  lil'i;  —  which  has  been  given  lo  all  men  alike,  has  not  been  displa- 
ced by  Ihe  estahlisbmenl  of  individual  properly. 

The  custody  of  the  thing  is  indeed  given  lo  individuals  or  to  particu- 
lar nations;  but  it  is  accompanied  at  all  limes  with  a  trust  for  the  benelil 
of  mankind  for  whom  it  was  originally  designed,   and  for  whom  nature 
slill  continues  lo  design  il. 
^  \ow,  how  is  that  Irusl  worked  out?     How  is  il  llial  men  all  over  the 

I     e;irlli  can  enjoy  this  benelicial  interest,  which  nature  originally  intended 
^     llial  they  should  have,  in  all  the  produclionsof  the  earth? 
I  Why,  il  is  through  the  inslrumenlalily  of  commerce,  which  is  ano- 

t  llier  of  the  results  of  civili/.alioii.  II  is  bv  means  of  the  exchanges  of 
%  prothicts  between  diirercnl  regions  of  the  eailli,  and  between  dilferenl 
I  peoples,  thai  all  are  enabled  to  t'iijo\  for  themselves  this  benelicial  intc- 
i  rest  in  evervthing  on  llui  face  of  Ihe  cailh  which  was  originally  dcjsigncd 
.^  by  Providence.  They  could  not  en  jov  all  Ihis  e\cepl  through  Ihe  inslru- 
I  menlalily  of  individual  properly,  or  of  national  pro|)erty  and  the  instru- 
,!     menlalily,  also,  of  commerce. 

i  Take  these  seals,  for  iiislance,  about  wliicli  weare  talking.     They  were 

^  intended  and  designed  for  Hie  benelil  of  niaiikiiid.  — of  mankind  in  Kn- 
I  rope,  as  well  as  for  the  people  in  Hie  immediate  vicinity  of  these  islands 
I  where  they  have  llieir  lioiiie.  liiil  Imw  were  liie\  used  befor;'  commerce 
:|  existed  ?  Why.  so  far  as  liie\  were  used  at  all,  llie\  were  applied  lo  the 
l  uses  only  of  tlu^  lew  hundreds  or  Ihe  few  Ihonsands  ol'Indians  who  lived 
H  along  that  coast.  iVo  other  of  Hie  people  of  Hie  world  parlicipaled  in  Ihe 
I  henelils  h'om  them,  or  could  |iaiiicipale  in  Hie  benelils  from  them  — 
I  there  were  no  means  b\  which  lliey  could  gel  at  Iheiii.  Itiil  the  moiiKMil 
?  conimerce  is  established  among  men,  then  Hie  products  of  these  herds  is 
I     I'liinished  to  commerce,  and,  Hirongh  Ihe  inslrninenlalily  of  commerce, 

I  goes  all  over  Hie  world;  so  llial   seals,  and  Hie  product  of  the  seals, — 

II  sealskins  —  evenliialh  lind  their  way  lo  Hk^  very  persons  who  wantlhem, 
%    wherever  Iliey  dwi^U,     In  llial  wa\,  l!ie  original  gift  made  by  (lod  lo  all 

s  iiianivind  is  fiilK  and  elVecliveU  worked  onl,  allhoiigh  Ihe  cuslod\  and  Iho 
I  possession  of  the  thing  is  given  to  some  particular  nation,  or  to  some  par- 
i    licularmen. 

.\nd  how  perfectly  Ihis  operates,  will  be  seen  when  we  consider  that 
llie  seals,  even  to  the  people  who  were  capable  of  galhering  theii'skins  — 
il  mean  those  tribes  of  Indians  on  Hie  coast)  —  had  no  ulilily  even  lo 
Iheni  except  for  the  purpose  of  snpplyng  their  iminediate  wanls;  and   a 
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few    hundreds  or  a  few  tlioiisiinds  of  llie  seals  at  most  were  sufficient  for 
sucli  purpose. 

Tlio  rest  of  tlie  products  of  this  bounty  of  Providence  went  unimpro- 
ved, and  went  unimproved  Ijecausc  llierewore  no  mcunsby  wliicli  llic  l)ene- 
fits  of  it  could  be  carried  to  oilier  parts  of  the  world,  to  those  persons 
wiio  might  enjoy  tiieni.  Hut  when  commerce  was  instituted,  the  case  was 
quite  difl'erent. 

Then  the  inhabitant  of  Kurope  who  has  to  liave  a  seal  skin  has  to 
furnish  some  of  the  products  of  his  own  labour  to  those  who  gather  tiio 
seals,  and  to  thereby  obtain  his  proportion  of  the  seals.  In  other  words 
the  giving  of  tlicsc  seals  to  commerce,  or  the  product  of  those  seals  to 
commerce,  is  tantamount  to  putting  them  up  to  auction  before  all  man- 
kind. The  highest  bidder  gets  them  and  liie  man  who  wants  tiiem.  if  lu; 
happens  to  live  in  Europe,  gets  tiiem  on  liio  same  terms  as  the  man  who 
lives  in  the  liniled  Stales:  and  llius  this  bounty,  originally  intended  by 
Providence  for  tlie  bciielil  of  all  mankind,  is  really  applied  lo  liie  benefit 
of  all  mankind  —  it  is  applied  lo  the  benclil  of  so  much  of  mankind  who 
want  them.  With  regard  lo  those  who  do  not  want  them  of  course  they 
are  not  designated  for  them;  they  are  designated  forthose  who  do  want 
them. 

This  truth  will  be  seen  to  be  further  illustrated  —  (Ihat  the  products 
of  nature  are  given  to  all  mankind)  —  if  we  inquire  who  would  be  the 
losers  on  taking  away  a  blessing?  For  instance,  sup|)ose  seals  were  to  be 
destroyed,  upon  whom  would  the  loss  fall?  Vou  might  say  Ihe  loss 
would  fall  upoii  those  who  gather  them  and  make  a  profit  on  them  — 
their  industry.  But  that  would  only  be  a  temporary  loss  —  they  then 
could  go  into  other  forms  of  industry  and  support  Ihemselves  as  well. 
So  also  lliero  are  lUMSons  engiiged  in  the  manufucUav  of  llieni  in  (ireat 
Hritiiin —  a  very  large  number  of  persons  —  and  a  temporary  loss  niighl 
fall  upon  them  in  depriving  them  of  that  particular  employmen'  but 
there  are  plenty  of  other  employments  in  which  they  could  employ  their 
labour  and  the  loss  would  be  bul  lempoi'ury.  Rut  when  you  come  lo  the 
person  wlio  wants  the  seal  skin  lor  its  intrinsic  quality,  his  loss  is  irre- 
parable and  cannot  be  sup|)lied. 

Now  1  have  said  that  the  lille,  wlielher  of  nalions  or  of  men,  lo  parli- 
cuiar  things  is  not  absolute,  but  coupled  willi  a  trust  for  Ihe  benefit  of 
mankind.  So  far  as  any  man  or  any  nalion  has  more  of  a  particular 
thing  Ihan  is  necessary  for  his  own  pur|)ose.  ho  is  bourul  lo  let  others  hav(! 
it.  lie  holds  it  upon  Ihat  trust;  and  we  shall  see  Ihat  the  law  of  nature 
perfectly  recognizes  that  trust,  for  it  declares  that  commerce  is  obligatory. 
Commerce  b\  Ihe  law  of  nature,  and  nalions,  is  obligatory.  No  nalion 
has  the  right,  wilhoul  sufficient  cause,  to  withdraw  itself  from  commer- 
cial communication  with  the  world,  and  say  to  other  people,  and  to  other 
nations,  that  it  will  not  afford  to  them  its  own  blessing  and  its  own 
bounties.  I  will  read  from  what  has  been  wrillen  on  the  subject.  1  will 
read  from  a  note  on  page  01  of  my  argument,  a  passage  from  a  work  on 
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the  llif^hls  and  Duties  of  neutral  nations  in  time  of  war  by  a  French 
writer  Hauleft'uille.     lie  says. 

Tiif  Sipvprciirii  Mnstci'  of  nnluro  iliil  tiol  ciinnno  liinisi^lf  (d  pivin;:  a  pni'lirular 
(lisposilioii  III  every  iiiiin:  lie  iilsn  diversKied  elilliiites  muiI  llie  nadire  of  sciiis.  To 
eiicli  Cdiinlry,  to  eaeli  i'ej.'i(p|i,  lie  assij^'iied  diU'ereiil  I'niils  and  s|ieeial  pniduclions 
ill!  (ir  nearly  alt  of  wlileh  were  siiseeplilpje  dl'  lieinir  nsed  liy  man  and  ul'  salls- 
lyin;,'  his  wants  or  his  pleasures.  .MiikisI  ail  rej;liins  dnuhlless  prodiieed  what  was 
indispensaiile  lor  tlie  sustenance  of  their  inhahilantes.  Iiul  nol  one  [irodneed  all  the 
trails  Ihal  were  necessary  to  meet  all  real  ni'cds.  or  more  |)arlienlary  all  conven- 
tional needs.  II  was  Iherehire  necessary  lo  have  recouise  to  other  nations  and 
to  extend  coinmerce. 

Man,  impelled  hy  that  inslincl  which  leads  him  to  sei'k  [lerl'eidion  created  new 
needs  for  himself  as  he  made  new  ilisinvcries.  lie  accnslonied  himself  to  the'  use 
of  all  the  prodnelions  of  Ihe  earlli  and  of  his  induslry.  The  cotton,  susrar, 
roll'ee,  and  lohacco  of  Iho  ni'w  world  have  hecome  arliides  of  prime  necessity  for 
the  laiidpean  and  an  immense  trade  is  carrieil  on  in  Ihem.  The  .Vnn'rican,  in 
Inrn.  can  not  dispense  with  the  varied  iiroduclions  of  Knropean  manufaclnre.  The 
(levelo|imcnt  of  C.ommeri'e,  that  is  lo  say  tli(>  salisfaclion  ot  man's  inslincis  of  so- 
ciahilily  and  pmfeclihilily.  has  ^really  contrihnled  to  connecting;  all  tin?  nations  of 
Ihe  universe;  it  has  served  as  a  vehicle,  so  lo  s|ieak,  for  the  performance  of  lh(> 
duties  of  liumanily.  C.onnnerce  is  really,  therelore  an  institution  of  primitive  law; 
it  has  ils  source  and  its  orij.'in  in  Ihe  divine  law  ilself. 

I  will  also  read  a  passage  from  Valtcl  on  the  same  suhject.     He  says  : 

All  men  ou.dil  lo  lindou  earth  the  Ihiuns  they  stand  inm^ed  of.  In  the  primitive 
stale  of  communion  Ihi'y  took  liiem  whcri'ver  Ihoy  happened  lo  meet  with  them  if 
another  had  not  hefore  ap[proprialed  Ihem  to  his  own  use.  The  introduction  of  do- 
minion and  property  could  not  deprive  men  of  so  i>sseidial  a  ri^ht  and  consequently, 
it  can  not  lake  place  without  leaving'  them,  in  general,  sonu'  means  of  ]>rocur- 
ing  what  is  useful  or  necessary  to  them.  This  means  commerce;  hy  il  every 
man  may  still  supply  his  wants.  Thiut;s  heinj;'  now  hecome  properly  there  is  no 
ohiaiuinulhem  wilhoul  Ihe  owner's  couseul  nor  are  they  usual  l.\'  lo  hi' had  fornothin!,' 
hut  they  may  he  honj;ht  or  e\clian,i;eil  lor  other  things  of  e(|ual  value.  Men  are 
Iheieforc  under  an  ohligiilinn  to  cai:'y  on  Ihal  commerce  with  luich  other  if  lliey 
wish  not  lo  deviate  from  the  views  of  nalnre.  and  this  ohiigation  extends  also  to 
wluile  uiitions  or  states. 

.\n(l  I  might  greatly  multiply  llieso  writers.  I  will  read  next  an  extract 
from  the  hollom  of  the  same  [>age,  from  a  Kronch  writer,  Felice,  in  his 
Lectures  on  the  Law  of  .Nature  ami  Nalions  : 

The  need  of  Ihis  exchange  is  hased  upon  the  laws  of  nature,  and  upon  the  wise 
arraugmeid  which  the  Supremo  Being  has  estahlished  in  Ihe  world,  each  region 
and  each  portion  of  which  furnishes,  indeed,  a  greiil  variety  of  producliiais,  hut 
also  lacks  certain  things  reipiired  for  Ihe  comfoit  or  the  needs  of  man :  this  ohiigos 
men  lo  exchange  their  commodities  with  each  other,  and  to  hum  bonds  of  friend- 
ship, whereas,  otherwise,  their  passions  would  impel  I  hem  to  hate  and  destroy  each 
other. 

The  law  of  commerce  is,  therefore,  hased  upon  the  obligation  under  which 
nations  are  lo  assist  each  other  mutually,  and  to  cuntribulu,  as  far  as  lies  in  their 
power,  to  the  happiness  of  each  other. 

That  is  applying  a  proposition  of  the  distinguished  writer,  Montes- 
(piieii,  who  makes  il  one  of  the  duties  of  nalions  that  Ihey  should  sup- 
port and  iissisl  eaehjollier,  so  far  as  it  may  Ije  in  their  power,  a  priu- 
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ciplc  wliicli  lias  been  t'vervwiien!  rocogni/eil  and  adoplcd  l)\  j^'iidical 
wrilers. 

I  will  nfx(  read  a  passage  rroiii  Li'vi,  wliicli  is  lo  he  found  al  pa^fc  03. 

riiMiiiiicrcr  is  II  law  iil' iiiiluri'  and  llii'  ri;:lil  nl'  trailing  is  a  naliiial  li^'lil :  liiit  il 
is  only  an  iiii|ii'rri'r|  ri^hl,  iiiasiinicli  as  I'acli  iialimi  is  liii>  sole  jiiil^t'  nf  what  is 
iulvaiilaf,'C'iiiis  nv  (lisadvanlafii'oiis  Id  ilsidf;  and  wlnillii.T  or  mil  il  bo  conviMiicnl  for 
her  to  cnllivali"  any  liraiicli  ol'lradi',  or  lo  opuri  trading;  iiilcroonrsc  willi  any  ono 
coimlry.  Ilenco  il  is  Ihat  no  nation  has  a  right  lo  compel  another  nation  to  enter 
into  liadinj;-  inleiconrsi'  witli  liersell'.  or  lo  pass  hiws  I'or  llie  lieiielll  (d'  Iradiiiu'  and 
traders.  Yet,  llie  ret'iisai  of  Ihis  natural  ri,i;hl,  wlielher  as  against  one  nation  only, 
or  as  af,'ainsl  all  nations,  would  eonslitiite  an  oll'enee  against  inlernalional  law; 
and  il  was  this  rul'nsal  lo  trade,  and  the  exclusion  olUritisli  traders  from  her  "ities 
and  towns,  thai  led  lo  thu  war  with  China. 

referring  lo  (lie  war  between  (iroal  Urilain  and  Cliina.  Let  me  put,  as 
illiislraling  this  proposition,  dial  no  nation  lias  an  absolnle  properly  in 
any  of  llie  gills  of  Providence,  wliicli  liapjien  lo  fall  into  ils  possession, 
but  that,  it  is  under  a  (nisi  lo  eonimniiicate  lliein  to  others,  lo  far  as  il 
may,  consislcnlly  wilh  ils  own  necessities. 

Let  me  snpposc  llie  case  of  an  article  like  India  rubber,  for  instance. 
It  has  becoino,  we  iiiighl  say.  a  prime  necessily  to  the  hninan  race  all 
over  the  world.  Il  is  produced  hut  in  very  few  places.  Il  is  snpposable 
Ihat  Ihe  nation  which  has  dominion  ovcrlliose  places  miglil,  for  ils  own 
pnrposes,  seeU  lo  exclude  Ihe  comniei'ce  of  Ihe  world  from  il.  It  might 
even  go  so  far  as  to  attempt  lo  destroy  the  |)laiilalions  which  produce  the 
tree  from  which  Ihe  gum  is  extracted.  Let  il  he  supposed  Ihat  Ihe  nation 
which  happens  lo  have  supreme  dominion  over  Ihose  territories  should 
undertake  lo  resort  lo  a  step  so  extreme  as  llial.  Would  it  give  any 
rights  to  oilier  nations?  .Most  cerlainly  it  would.  It  would  give  a  right  lo 
olher  nations  lo  iiilerfere,  and  lo  lake  possession,  if  necessary,  of  Ihe 
region  in  which  llial  ai'lich>,  so  iinporlaiil.  so  necessary  lo  mankind,  was 
alone  grown,  in  order  Ihat  Ihey  could  supply  lliemselves;  and  the  ground 
of  it  would  be  that  Hit;  iialion  lowliom  the  custody  of  that  blessing  had 
been  eiilrusled,  refused  (o  pi'rform  the  IrusI  which  was  imposed  upon  it 
in  relation  lo  il,  lo  share  Ihat  blessing  with  Ihe  rest  of  mankind. 

The  Presid«nt.  —  Ho  \ou  mean  a  legal  right.' 

Mr  Carter.  —  .V  legal  rigid  —  I  mean  llial. 

The  President.  —  W'ilhoiil  consiik^ralions. 

Mr  Carter.  —  I  mean  a  perfect  legal  right.  Lei  me  carry  Ihal  a  lillle 
further,  shoiihl  llierc  be  any  doubt  about  it.  In  inlernalioniil  law  wc 
have  a  whole  clia|)lei'  in  regard  lo  Ihe  instances  in  which  one  nation  may 
jtislly  interfere  in  Ihe  all'airs  of  anolher;  and  lliere  are  numerous 
instances  in  bislory  in  which  such  inlerferencc!  has  been  had.  Take  one 
of  the  most  common  of  them,  as  lo  which  Europe  is  undoubtedly  fami- 
liar, and  thai  is  Ihe  steps  lo  |)reserve  Ihe  balance  of  power.  When  one 
nation  in  luirope  has  seized  another —  so  extended  ils  own  territory  or 
otherwise,  as  lo  threaten  what  il  deems  the  balance  of  power  in  Kuropean 
Slates  —  it  has  from  Ihe  earliest  period  in  recent  European  liistory  been 
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deemed  as  a  cause  for  iiilerreroiice,  and,  if  iioccssary,  lor  war;  and  tliat 
inlerferenee  is  delcndcd  npon  moral  f^rnimds,  and  is  porleclly  defensiljlc 
upon  moral  {^rounds;  lor  wlial  iif;lil  lias  one  nation  to  Uireaten  liic  peace 
of  llio  world? 

The  President.  —  11  is  one  of  tlio  forms  orsoH'-dclcnc,. 

Mr  Carter.  —  It  is  one  of  the  forms  of  sclf-defonce ;  llial  is  to  say 
thai  every  nation  has  a  right  lo  lake  such  steps  as  are  necessary  to  defend 
it  in  the  enjoyment  of  its  own  just  I'inlils.  Now,  as  1  i^iiid  liefore.  and  as 
has  been  staled  by  amnltitnd(?  of  wrilers,  the  bounties  of  nature  wen;  ori- 
ijinally  },'iven  lo  all  mankind  —  all  mankind  have  a  ri;;hl  lo  participate  in 
Ihem.  The  colfee  of  Central  America  and  Arabia  is  nol  Iho  properly  of 
those  two  nations  alone.  The  lea  of  China  is  not  the  property  of  (lial 
nation  alone.  The  rubber  of  South  .\merica  is  nol  the  pro|)crty  of  that 
nation  alone  where  it  is  grown  —  they  are  the  common  properly,  the 
bnnelicial  properly,  of  mankind  ;  and  if  the  nations  which  happen  lo 
have  the  custody  of  them  withdraw  Ihem  from  the  benelit  of  mankind, 
lliey  arc  failing  in  one  of  their  natural  obligations:  and  oilier  nations  have 
a  right  lo  interfere  and  secure  Ihcmselvos  in  the  [)ossessioiiol'tlioso  I'ights 
'vliicb  Iliey  are  entitled  to  by  the  law  of  nature. 

Lord  Hannen.  —  Might  llie  nations  llial  are  in  possession  of  those 
particular  things  sell  them  at  their  own  price  ' 

Mr  Carter.  — Ves,  they  niiglil  sell  IIkhu  at  their  own  price. 

Lord  Hannen.  —  And  thai,  although  it  may  he  a  very  high  price? 

Mr  Carter.  —  And  llial,  allhough  it  ma\  he  a  very  high  price,  until 
you  come  lo  such  a  point  where  they  piil  a  price  upon  Ihem  whichamouuls 
lo  a  intentional  refusal.  Wherever  \oii  can  bring  llieni  to  the  poinl  that 
they  are  violating  the  Iriisl  Iliey  are  under  —  violating  the  dul\  which 
they  owe  lo  mankind  — attempliiig  to  arrogate  to  thomsolvcs  Ihc  exclu- 
sive benetil  of  a  blessing  which  was  intended  for  all  —  when  they  reach 
that  point,  then  you  can  interfere,  rnlillhal,  lhe\  can  exercise  their  own 
discretion.  !  do  not  dispute  the  righl  of  a  nalion  lo  say:  "  For  certain 
I'casonahle  purposes  we  nnist  interdiil  commerce  with  such  a  nation  ". 
That  is  a  right  :  and  occasions  niigiit  arise  when  that  may  depend  on 
reasonable  grounds,  for  it.  There!  may  he  grounds,  or  I'casons,  whereby 
a  nation  may  say  :  "  We  think  lit.  for  a  limited  period  and  under  certain 
conditions  to  refuse  all  foreign  commerce".  There  ma\  b(!  exceptional 
cii'cunislances  under  which  that  is  permissible:  but  what  I  do  assert  is, 
that  where  a  nation  says:  "  We  will,  for  ever,  |ireclude  IIk;  world  from 
parlicipaling  in  those  benelits  of  Providence  to  which  we  assign  to  them 
Hie  sole  possession" —  whenever  lliex  sa\  llial,  I  hey  com  mi  I  a  violation,  of 
natural  law  —  a  violation,  as  I  lliiuk,  universally  admitted  of  national 
law,  which  gives  other  nalions  a  righl  lo  interpose  and  assert  for  them- 
selves those  benelits  and  blessings  to  which  they  are  entitled  under  the 
law  of  nature. 

.And  the  practice  of  mankind  has  universally  proceeded  upon  that  prin- 
ciple —  let  me  assert  that  the  practice  of  mankind  has  universally  proceed- 
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cd  upon  llial  principli-.  Upon  wlial  fjroimd  ran  we  dcfoiid  llio  soi/.iircs- 
by  llie  Kiiropoiin  |to\\ers  oT  llic  l(>ri'il(>rics  (il'llic  new  world  —  llio  ^vad 
conliiKMils  of  Noi'lli  and  Soiilli  Ameiicir.'  I'.ii^laiiil,  Kiaiicc,  Spain  — 
nearly  all  (ho  Kiiropcaii  coimlrit's  cnjiajicd  in  tlio  onlcrpriscs  of  lakinfi; 
poiisession  ol' cnoiinous  Iracls  and  ici'i'lloi'lcs  ol' lln;  new  world  from  Iho 
nations  wliicli  occuped  lliiMn.  Tlioy  never  asUcd  llieir  pormission;  llioy 
look  llieni  Ibniltly  and  aj;ainsl  llioir  will.  Tlioy  said  lo  those  nncivili/od 
nations  :  "  These  Ihinjisare  not  yours  —  they  are  ours,  and  wo  choose  (o 
treat  llioni  as  such  ". 

That  poliey  has  hcen  pursued  by  the  civilized  and  (llirislian  nations  of 
Kuropofor  centuries,  and  up  to  this  day.  Is  it  robbery,  or  is  ii  defensible 
upon  some  fjroiind  or  other?  It  Isoiie  of  lhos(!  thiufjs.  I  assort  that  it  is 
not  robbery,  but  that  it  is  defensible.  Why  is  it?  It  is  because  those 
barbarous  and  uncivilized  nations  did  not  tui'n  the  blessings  of  Providence 
of  which  they  were  the  custodians  to  those  purposes  for  which  Nature,  and 
Nature's  (lod  intended  them.  They  were  not  faithful  to  the  trust  which 
was  imposed  upon  tlieni  as  possessors  of  tlios(!  blessinj^s  —  they  were  in- 
capable of  discharjjiu};  to  mankind  the  duties  which  the  possessions 
of  such  blessings  ought  to  demand  from  Iheui.  The  nations  of  Kurope 
said  :  "  Those  vast  tracts  of  the  most  fertile  jiarls  of  the  eiulh,  capal)le  of 
sustaining  vastpopidations,  capable  ofmaintaining  a  commerce  with  distant 
nations,  cajiable  of  benetiling  all  mankind,  teas  not  to  be  allowed 
lo  remain  a  waste  and  desolation  ". 

It  was  not  for  such  purposes  that  the  earth  was  given  to  men,  and 
that  constitutes  the  title  of  civilized  ukmi  everywhere  lo  take  out  of  the 
possession  of  barbaric  man  whatever  he  has  which  can  contribute  to  the 
civilization,  the  comfort  and  the  well-being  of  mankind 

Senator  Morgan.  —  .Vre  you  aware,  Mr  C.arlcr.  that  at  recent  confer- 
ences at  Hriissels  and  lierlin,  in  respect  of  Central  .'viVie'i,  they  adopted 
that  particular  principle? 

Mr  Carter.  —  I  cannol  say,  because  I  am  ignorant  whether  !•  was 
based  upon  those  principles  ornot;  butcei'lain  I  am  thai  the  whole  pi'ac- 
ticc  of  mankind  from  an  early  period  of  history  has  been  hased  upon  (he 
prini'ij)les  for  which  I  am  conleiuling,  and  certain  I  am  that,  unle'slhoso 
principles  are  well  founded,  the  whole  course  of  Kuropean  occupation  of 
and  settlement  in  the  New  World  is  indefensible  robbery.  What  is  going 
on?  —  What  did  Kngland  do  in  the  case  of  China,  for  instance,  in  I8i0? 
Made  war  upon  China  and  subdued  her.  NN  hy?  Well,  the  real  cause  of 
war  is  not  always  correctly  stated  in  (he  pretexts  which  are  given  for  it, 
and  in  that  particular  instance  the  pretcvl  on  the  part  of  Croat  Hritain 
was  well,  some  discourtesy  thid  had  Ixmmi  shown  to  individuals,  some 
mal-trealmcnl  of  British  ofticials  — ■  somelliiim'  of  that  sort. 


If  we  look  into  the  liislorv  of  things,  it  will  be  found  that  war  co 
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menced  when  China  had  closed  her  ports,  and  that  it  terminated  in  a 
treaty  by  which  she  bound  hers(>if  for  ev(;r  to  keep  them  open.  That 
shows  us  what  the  cause  was,  and  it  was  defensible  too.     Ido  not  put  it  as 
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an  outrage  on  tlio  itarl  of  (MTal  Itrilaiii  al  all,  iiiilil  lln>  on-asion  I'orllK^ 
iiil(M'rorciic(!  slioiiitl  l)('  grave;  hiil  wliciievci'  a  iialioii  rcl'iises  lo  iMTloriii 
tiial  clear  and  rnanil'ost  Iriist  iinposcil  ii|m)ii  il  in  rospccl  of  lliose  bli'ssiiigs 
and  gifls  of  l'rovi(l(!n(M>  which  are  ronlidiMl  lo  thi'in,  llien  then;  is  a  causo 
fur  lliu  iiitervenlion  ofollifM'  iialioiis. 

Tako  Ihc  case  at  I'eriivian  IJark  lor  inslan<'(!  —  Ihal  \\\\\r\\  is  coni- 
nionl>,  regarded  as  a  niedicino,  as  a  remedy,  as  ahsohiUdy  iioccssar)  in 
llieni'oin)inN  oi'Stjilcs.  Thai  is  a  neccssilx  lor  llio  riw.  ol'  cfi'laiii  diseases 
—  il  is  a  s|)e(!ili('  lor  llieni.  Tlicy  will  ragi;  iinreslrained  unless  you  have 
IVrnvian  hark.  II  is  grown  in  hula  lew  places.  Suppose  liie  counlrics 
where  il  was  grown  sliouhl  say,  we  wont  compel  the  resl  of  the  world  lo 
lernis.  hut  we  ehoosi!  lor  sonu!  reason  or  other  nol  lo  engage  in  coninieree  ; 
not  only  thai,  hut  we  are  going  lo  destroy  lliis  Peruvian  hark. 

We  are  going  lo  devastate  llie  planlalioiis  where  it  is  cullivaled.  Is 
mankind  going  lo  permit  Ihut?     CerlainU  not. 

Among  Ihe  eases  which  from  lime  lo  lime  have  heon  deemed  sul'licient 
lor  one  nation  lo  inlerl'ere  with  Ihe  allairs  oraiiolher,  why  llial  oulweiglis 
tlicin  incleirness  andmagnilude  hy  far.  Tiiei'e  isa  recent  instance  which 
wereadahoutevery  day  in  Ihe  newspapers.  Why  isOreal  llrilain  in  Kgypt 
mainlainiiig  a  control  over  (lie  destinies  of  that  region?  What  ground 
lias  she  for  asserting  a  dominion  over  these  poor  I'lgyplians.  Weak  and 
i'echle  lliey  are  indcMui  and  incapable  of  resislance.  Is  thai  Ihe  only 
defence?  iN'o  :  I  fancy  those  who  are  in  charge  of  Ihe  dfd'ence  of  liic 
inlerosls  of  (Ireal  Hrilain  can  make  out  a  heller  case  for  her  than  (hat.  It 
is  iiecaiise  l''g\pl  is  tin?  pathway  to  a  iniglilx  commerce;  it  is  hecaiis(>  il 
is  necessary  that  Ihal  commerce  should  he  free  and  unrestrained.  That 
great  avenue  of  Ihe  world's  Iraflic  must  he  made  lo  yield  its  henelil  to 
mankind;  and  if  Ihe  (lovernment  of  KgypI  is  nol  capable  of  making  it  Ihiis 
\ield  its  iilmosi  henelil,  if  she  is  incapable  in  other  words  of  performing 
her  IrusI,  olher  nalions  have  a  right  lo  interfere  and  see  tiiat  llie  trust  is 
(lerforined. 

The  President.  —  Mrtlarler  you  are  taking  a  very  high  point  of  view, 
because  vou  seem  to  me  lo  anticipate,  in  some  measure,  the  judgment 
of  history.     I  will  nol  sa\  more  lo-da\. 

Mr  Carter.  —  I  am  taking  no  higher  point  of  view  than  the  view 
lakeii  by  Ihe  practice  of  mankind  lor  .'JOO  years.  1  am  only  assorting 
liiose  rights  which  nations  have  assorled  for  300  years.  If  that  is  a  iiigh 
point  of  view,  I  am  taking  it,  but  it  is  a  view  which  is  defensilile  upon 
lbeor\,and  defensible  upon  practice. 

Tlieie  is  one  point  of  view  in  which  it  is  nol  defensible.  Will  any  one 
inaiiilain  that  where  a  particular  tract  of  Ihe  earth  abounds  in  a  blessing, 
■^iiflicient  lo  all'ord  comfort  and  convenience  to  a  very  large  part  of  man- 
kind lliat  that  nation  may,  if  she  chooses,  wholly  divert  thai  blessinu- 
from  the  bounties  which  il  is  capable  of  conferring?  Will  any  one  assert 
Ihal?  If  that  is  true,  llieii  all  Ihal  which  the  writers  upon  the  law  of 
.Nature  tcllus  lo  the  efl'ectlhal  gifts  of  Providence  were  made  by  Providence 
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iKil  lo  lliis  nnlinii  on  lo  Unit  iialion,  hut  to  iiianKinil  in  f;cnei'iil,  is  crro- 
iieons.     Is  it  m>? 

Arc  llioso  (loctrinos  erroneous'.'  NMiy  I  iniisl  iippeal  (o  some  orilieni. 
Let  me  refer  lo  Vallel. 

Sir  Charles  Russell.  —  What  pa^e  is  this  on? 

Mr  Carter.  —  This  is  on  a  so|iarato  paper  that  I  have,  hnt  with  \vhi<li 
lo  morrow  I  stall  Itealiielo  lurnish  yon. 

Sir  Charles  Russell.  —  Would  \on  Kindly  toll  nie  the  eliaitler? 

Mr  Carter.  —  It  is  Vallel,  7lli  Ameriean  edition,  IHi',»,  Chaplor  IS, 
Section  203,  pa}j;c  UH. 

Ilillii'itii  we  liavf  (•(iiitidcriMJ  (111- niiliiui  iiierely  willi  respect  to  ilself.  williout 
any  ii'fiMiil  lo  llie  ((Piiiili'V  wliicli  il   |)(issessi's.     I,el  lis  iinw  see  it  csliililisjied  iit  a 

cnuiilrv  wjiiiji  1)1 iiirs  lis  dwii  pidpeilv   and    lialiihdion.     'I'lic  I'ailli   lielnnjts  to 

nianlviiiii  in  ^I'uci'al:  di'slineil  liy  llii'  I'.ri'alni'  l<i  l)i>  llii'ir  ciiniinon  Ijaliilaliuii.  and 
lo  supply  llii'm  willi  loud,  Ihi'y  all  p(jssess  a  nalnial  li^'lil  to  inlialiil  il,  ami  lo 
d('ii\i'  IVoni  il  wlialever  is  ni'rcssaiy  lor  llii'ir  snl)sislen(i'  anil  snilahli'  to  llii'ir 
wants. 

I  will  next  read  an  (ixiract  IVoni  l>r  |{i)\vyer's  Commenlariiss  on  the 
Conslihilional  l^aw  nl' Kii^land,  pa;;e  127. 

The  iii>lihilinn  of  properly,  llial  is  lo  say,  Ilii'  appi'opiialion  lo  pailicnlai'  per- 
sons and  nses  id'  lliin;;s  wliirli  weie  ^iven  liy  (ioil  lo  all  mankind  is  nl'  nalnial  law  . 

And  I  suppose  that  when  (iod  ^ave  tliinj^s  In  all  mankind  he  did  not 
intend  to  ;;ive  to  parlienlar  men  any  ri^dit  lo  appro|»riale  them  oxelusivoly 
lo  tliemsehes. 

I  will  next  I'ead  a  passa^i^  from  .loliii  LoeUes  in  Treatises  on  eivil 
Government.  Hook  II,  cliapler;),  section  21). 

(lod  w'iio  lialli  ;iivi'ii  llii'  world  to  men  in  eomiiion  liallialso  ^iven  lliem  I'liscin 
lo  niaUe  use  III  il  lo  the  l)esl  advanlaiie  id  tile  and  eonvenienei'.  ilie  eailli  and  all 
ttial  is  Itieiein  is  fiiven  lo  men  t'oi' the  siippoii  and  lomloil  of  liieir  lieiii^  and 
tlioniiii  all  llie  friiils  il  iialui'aliy  prodiiees,  and  lieasis  il  leeds  iieionu  lo  iiiaiii<iiid 
in  eommoii,  as  liiey  are  pindiued  liy  llie  spontaiieoiis  liaiid  of  iialine;  and  noliody 
lias  iiri:;inally  a  private  doiiiiniuii  exiliisive  ol'  llie  rest  ol  inaiii<iiii|  in  any  ol  llieni. 
as  liiey  are  liins  in  llicir  natural  stale,  yet  heiii.u:  .uiven  lor  llie  use  ol' men,  lliere 
iliiisl  ol'iieeessily  he  a  means  In  appropriate  llieiii  some  way  or  oilier  liel'ore  Iliey  can 
|je  (d'any  use,  or  al  all  lieiiellriat  lo  any  pailii'iilar  man. 

I  will  next  read  a  passaf;e  I'roin  Serfi;eant  Stephen's  New  (lommonlaries 
on  the  Laws  ol' hjifilaiul,  Voliinic  1,  Hook  II,  paj^es  i. ")'.!-! do. 

In  the  lieiiinnini;  ol'llie  woild,  as  we  are  inroiined  liy  Holy  Wiil,  llip  all  llonn- 
til'ul  C.iealor  nave  lo  man  doniiiiioii  over  all  the  eailli.  anl  w\  t  ttie  lisli  ol'  Hie  sea, 
and  over  Hie  fowls  o|  the  air,  and  over  every  iiviii;;  11:!!:'.'  ilial  niovclli  mion  the 
earlh: 

Hence  the  eailh,  :inil  all  llilnfis  llierein  are  llie  {.'eneral  properly  of  alt  luanKind. 
oxckisivi!  Ill  otiier  liciiiirs,  t'roiii  Itie  iiiimedi:ile  jiHl  ot'ltie  Crealer. 

I  will  next  read  a  passage  from  Vallel,  Ttli  .Vmerican  cdilion,  Hook 
2,  Chapter  2,  Section  2. 

Alt  iiienonjitil  to  lind  on  earlti  Hie  lliinjis  ttiey  stand  in  need  of.  In  Hie  prinii- 
live  slate  of  comnuinion  tlicy  loot<  tlioiii  wherever  tliey  liappened  lo  meet  will) 
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lliriii.  ir  Miiiitlii'r  liM(l  mil  lii'l'iiri'  a|i|irii|ii'iali'il  IIhmii  Io  liis  uwn  nsi>.     Tlii>  iiilriKliic- 

lliiinir  ilixiiiniiiii  and  |ir()|>i'rly ilil  iml  dt'iirivc  iiifii  of  so  rsHriilial  a  ri^rlil ;  and, 

roiisi'(|ii('iitl,v  il  raiiiiol  lake  |ila<'i'  \\illioiil  leaving'  lliciii  in  ^'I'licral  smni'  iiicanH  of 
|pi  iHiiriuj;  wlial  is  nsi'lnl  or  nn'rssary  to  llirtn.  This  means  ((immi'icc ;  liv  il  i'\  cry 
mall  may  slill  sii|i|i|>  his  wants.  Thint.'s  licinj:  now  hccoini' inopi'ily,  llii'ii'  is  no 
olilaiiiiii^'  Ihi'ui  wilhoiil  Ihi'  owiht's  ronsi'iil,  nm  u'l-  Mii'v  usually  Io  hr  had  I'or 
uolliiiif;:  hill  they  riiiiy  hr  lion),'hl  or  rxihaiip'd  loi-  ollii'i  things  of  I'ljiial  valiiC' 
Mill  iiri\  l/ifri'fiiri-  iiiiilriiiii  (ililif/iiliuii  Io  ranv  on  llial  I'oinmci'ri'  Willi  each  nlher, 
il  llii'y  wish  iiol  III  ilrriiilr  fnim  l/ic  vieim  of  iialuir;  and  liiis  ohli|,!alioii  I'xicmis 
,ilso  III  irlmlv  iiiiliiiiis  III-  slali'S. 
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Inlcmalioiial  law  is  iillcd  willi  slalemnnls  of  llicsc  {jonoral  doclrint's 
—  thai  llie  oarlli  was  ^ivuii  Io  all  mankiiui  for  their  t'omiiion  IxMiolil,  and 
lliiil  il  iiitisl  lie  so  ii|)|)ro|ii'ialod  as  to  (>iial)li>  IIkmii  to  (>njo\  that  loiiiiiion 
iii-iiclil  :  that  coiiiiiicrcii  is  tln^  iiicaiis  h\  wiiicli  thai  ('oniiiioii  Itniii'lil  ran 
he  cxIi'iidiMl  to  all  nations,  and,  lliei'oi'ort",  llMMMi-ryiiij;;  on  of  conimeri'e 
as  an  ohlif^ation  rests  upon  all  nations.  Now  when  wo  speak  of  an  obli- 
j;atioii  restinj;  upon  nations  —  when  il  is  spoken  of  hy  almost  every 
writer  who  has  dealt  with  the  (|nestioii,  lhe\  are  not  dealing  with  mere 
empty  words.  Tliese  lhiiij;s  are  nol  inenlioned  i)y  them  as  meaniiij;  no- 
thing. They  mean  what  they  say.  They  mean  that  this  is  an  ohli^^ation, 
and  Ihal  this  is  an  ohli^ation  whieli  in  snitahio  eases  I'an  Im;  enforeed. 

So  miieh  for  the  lirsl  limitation  which  I  have  stated  property  was  siih- 
jeet  to.  Whether  held  h\  nations  or  hy  individuals,  il  is  held  suhjeet  to  a 
Iriisl  for  the  henelit  of  the  world,  as  Io  so  much  of  il  as  is  not  needed  for 
the  purposes  of  the  parlieular  owner,  hy  that  owner —  a  nation  or  man- 
kind the  henelit  ofil  must  he  extended  on  jusl  terms  to  those  for  whose 
henelit  it  was  desiniied. 

I  now  have  to  slato  u  second  limilalion  upon  property,  whether  il  he 
held  hy  nations  or  hv  men,  and  that  is  that  thinjjs  themselves  are  nol 
j;iven,  hut  only  llie  use  of  them  ;  that  is  all.  The  world  was  jiiven  Io 
he  used,  and  only  to  ho  used  nol  to  he  destroyed. 

.Men  hriiif;  into  the  world  their  children,  those  who  are  to  follow  them  ; 
they  are  iiniler  an  ol>lif;alion  to  leave  the  means  to  support  them.  Is  il 
necessary  for  me  Io  arjiiie  Ihal  no  man  has  so  ahsolule  a  property  in 
anythini;  that  he  can  he  permitted  to  destroy  it?  Surely  1  ought  not  to 
he  re([iiired  to  I 

The  President.  —  "  I'/ir/  (ilnili  "  siiy  the  llomans. 

Mr  Carter.  —  Yes,  there  are  Iwo  lhiii{;s  "  iiti  "  and  "  a/ii/si  ".  il  is 
jiiven  Io  us  Io  "  use  ',  nol  to  "  ahuse  "  or  "  destroy.  "  We  have  no 
title  to  do  that.  Property  is  sometimes  said  to  he  in  municipal  law,  and 
when  no  great  question  is  concerned,  pro|)erty  in  an  individual  is  gene- 
rally regarded  as  absolute.  If  a  man  choose  to  throw  away  a  bushel  of 
wheat,  there  is  nobody  to  call  him  to  account,  and  the  State  does  nol  call 
him  to  account;  it  docs  nol  do  that,  because  the  probability  that  such  a 
thing  will  be  done  is  extremely  remote ;  we  can  safely  rely  upon  the  sel- 
lish  element  in  human  nature  to  prevent  any  such  thing  being  done. 
I?iit  suppost;  it  was  a  common  thing  and  likely  to  occur  would  the  laws  be 
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silenl  aboiil  il  IIilmi.'  |{y  no  miiuiis.  I  think  I  luive  some  cilatioiis  iipoii 
llial  very  ijoinl  ami  I  will  read  Iroin  a  wriler  u\'  adniilted  aiitliorily,  and 
llial  is  Alirens  :  — 

Tlio  dniiiiiliiius  iif  tlie  riglil  of  properly  iiIvlmi  by  positive  laws  {leiicrally  concede 
lo  llie  owner  llie  power  to  dispose  of  liis  ot)jecl  in  an  almost  al)solule  manner  to 
use  ri'il  aliuse  il,  and  even  IIh'oii;,'1i  caijrice  lo  deslroy  il ;  bill  Ibis  arliilrary  |iower 
is  nol  in  Ivecpin^j:  willi  rialiiral  law;  and  posilive  lej-'islalion  obcdiiMit  lo  the  voice 
of  noninion  sense  and  reason  in  the  interest  of  society  bas  l)een  (djlijjed  itself  lo 
eslablisli  numerous  restrictions,  wbicb  examined  from  a  pliilosopbic  view  of  law, 
are  the  result  of  ralit)nal  principles  to  wbicli  llie  ri^ibl  of  property  aTul  its  exercise 
are  subject^'d. 

Tlie  principles  wbii'li  govern  socially  the  right  of  property  relali  to  suljstance 
and  Id  form. 

\s  to  substance,  the  following;  rules  may  bo  ostablishi'il  :  — 

n  /'roperli/  exi.ils  fur  n  j'titiomtl  piirposr  ami  for  d  ralioiml  usiiije;  it  is  deslmed  to 
satisfy  the  various  needs  of  liuman  life:  conse(|uoutly,  all  arbitravij  iibusr.  all  nr- 
liilriiri/  (h'xiriirliiiit  are  ronlrarii  lo  rir/lil  ((//■ii//'  anil  should  he  prohibited  by  law  [lot). 
But  to  avoid  jrivinf;  a  false  extension  lo  this  princijile,  it  is  important  to  I'ecall  lo 
mind  that,  according  to  personal  rijjhts,  thai  which  is  conmiitted  within  the  sphere 
(d'  jirivale  life  and  of  llial  of  the  family  does  not  come  under  the  application  of 
public  law.  It  is  necessary,  Ibeirfore,  that  111"  abuse  be  public  in  order  thai  the  law 
may  I'cai'li  il.  II  ljelonj;s  to  Ihe  li'j;i>lalions  re.urnlalini.'  Ilie  various  Icinds  of  agri- 
cultutai,  industrial,  and  comiui'rcial  propeily,  as  well  as  to  penal  legislation,  to 
determine  Ibe  abuses  which  it  is  iinportant  to  proliH-l ;  ami,  in  realily  legislation  as 
well  as  police  laws,  have  always  specilied  a  certain  nuniber  of  cases  of  abuses. 
Hesidis.  all  abusive  usage  is  liuilfnl  to  socii'ty  liecause  il  is  for  Hit!  public  iiilerest 
llial  Ihe  objecl  should  give  Ibe  owner  Ihe  advantages  of  Ihe  services  of  which  il 
admits. 

The  other  refers  lo  Hie  oecasiou  of  a  debate  U|ion  Ihe  adoplioii  of  Ihe 
French  Civil  Code,  and,  in  respect  lo  article  oil,  which  delined  jiroperty, 
^^apoleoll  expressed  eiier^elically  Ihe  iiecessity  forsuppressiiig  this  abuse. 

The  ;ibnsi'  of  properly,  should  he  suppressed  every  lime  it  becomes  limifiil  lo 
soeieiy,  'fluis,  it  is  not  allowed  lo  cut  down  unripe  grain,  to  pull  up  famous 
piape-vines.  1  would  iiol  sulfi^r  thai  an  individual  should  sniili-  with  sbu'iiily 
'2(Meai;ues  of  griMUid  in  a  giaiii-bearing  depailmeul,  in  order  to  make  for  bimsell  a 
park  thereof.  The  right  <d  abuse  does  md  exiend  so  far  as  lo  deprive  a  people  of  its 
sustenance. 

.\nd  the  Uomaii  ',m\\  says  :  l^.r^irdil  c/iii/i  rrijtuliUai;  iw  sun  re  (jids 
mull'  i/t'itiir. 

.Ml  tills  supports  Ihe  view  which  I  am  endeavouring  lo  present  to  Ihe 
Triliuiial;  Ihe  deliiiilion  of  properlv  does  concede  formally  to  the  indivi- 
dual a  right  to  ainise  il,  a  right  to  desli'o\  il ;  il  concedes  the  "  power.  " 
I  will  nol,  say  il  concedes  the  '•  right  "  I'or  il  does  nol  concech;  liu'  right : 
on  the  contrary  legislation  in  a  thousand  forms  is  made  against  any  des- 
Iruclioii  of  properly,  and  wherever  a  deslruclion  is  Ihi'ealeiKHl,  or  where 
there  is  aii\  considerable  pmbabilily  that  an  individual  would  abuse  a  pro- 
perly Hie  law  wiiuld  step  in  lo  suppress  il.  Tlie  law  of  nature,  the  philo- 
sophy upon  which  all  law  is  founded  must  neeossarily  preserve  Hie  insli- 
lulion  of  properly,  and  appix,  wlierever  il  maybe  lU'eded,  such  renuidies 
as  ma\  be  necessai'v  lo  prevent  an\  destruction  of  il. 
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Lcl  ine  call  lo  mind  in  how  many  ways  our  niunicipal  law  cxcrls  its 
oll'oifs  in  that  (iircclion.  We  impose  laves  i'or  the  purpose  ot'suslaiiiing 
bodies  of  men  who  shall  make  scientific  enquiries  by  whieii  agriculture 
may  be  encouraged,  and  the  productions  of  llie  earth  increased,  shewing 
the  regard  thai  society  lias  not  only  to  prevent  liie  deslruction  of  properly, 
but  lo  increase  it.  We  re-slock  lln;  rivers,  —  we  even  altempl  lo  re-stock 
the  seas  and  expend  a  great  deal  of  money  in  those  respects.  These  are 
ell'orls  going  further  Ihan  liie  mere  etfort  to  preserve  properly,  they  are 
elforts  to  inci'ease  it,  and  arc  cITorts  indeed  to  preserve  tlie  sources  of 
blessings  which  are  in  course  ol  extinction. 

See  how  even  the  use  of  private  properly  is  interfered  with.  Take  an 
individual  who  it  maybe  is  a  lunatic,  or  idiot,  or  drunkard,  or  aspendlhrifl 
having  a  large  properly,  does  society  allow  that  individual  lo  deal  with 
thai  properly  as  lie  likes?  .No,  llien  say  he  is  likely  to  destroy  it,  or  he 
will  abuse  it,  or  he  will  not  handle  il  well  and  they  lake  it  out  of  his  posses- 
sion and  put  il  in  the  bauds  of  a  trustee.  Why?  [s  il  out  of  considera- 
tion or  tenderness  for  the  feelings  of  such  a  worthless  wretch  as  he? 
II  is  for  the  preservalioii  of  society  and  for  Hie  preservation  of  that  pro- 
|)crty  for  the  use  of  socieh  generally,  or  the  individual  lo  svlioui  il  might 
ultimately  go. 

This  individual  might  himself  have  no  heirs,  and  the  Stale  might  be 
Hie  next  person  lo  come  in  and  lake  possession  of  il  by  esclieal ;  would 
llial  alter  the  action  of  society  with  respcjcl  toil?  No  they  would  take  il 
out  of  his  hands  just  as  quickly. 

Take  a  familiar  doctrine  in  the  Lawof  .\dmirally.  Here  is  a  vessel  at 
sea.  She  meets  wilh  disasler:  she  has  been  dismantled,  and  is  lying 
helpless  upon  the  bosom  of  the  sea.  Anollier  vessel  comes  there  in  pi>r- 
I'ei'l  condition,  well  rigged,  and  able  to  lake  her  into  some  port  in  safely. 
This  vessel,  newly  arriving,  olFers  llie  captain  mi  board  of  this  sirickeii 
vessel  lo  take  him  into  port  for  a  reasonable  salvage  :  and  he  says  :  — 

No,  I  will  lind  my  own  way  in  there.  I  think  I  can  gel  there.  Well, 
the  salvor  says,  1  do  not  think  you  can  gel  there,  because  you  have  not 
Ihe  means.  The  C.aplaiii  says.  •'  Well,  no  matter  if  I  have  or  not.  I  am 
llie  owner  of  this  vess(>l;  "  (and  it  may  be  that  he  isi.     And  I  am  not  only 


llie  owner  of  Hie  vessel,  but  of  the  cargo  as  wi 


Ti,(>  whole  lliiiiK  i- 


mine,  and  Hie  whole  tiling  may  be  lost;  bull  hat  is  n>i  consequence  of 
yours.     If  it  be  lost,  I  shall  be  the  only  loser. 

Now,  suppose  il  lo  be  clear  that  that  man  has  not  the  ability  lo  take 
his  vessel  into  port,  lias  the  salvor  any  r'  lit?  W-.f .  he  can  lake  thai 
vessel  out  of  the  possession  of  the  master,  and  lake  it  into  port. 

Lord  Hannen.  —  I  should  like  lo  have  aulhority  for  that? 

Mr  Carter.  —  I  do  not  lliink  that  I  can  give  an\ ;  but  I  Hiiiik  Hial 
lliose  are  the  principles  of  Ih     .      of  admiralty. 

Lord  Hannen.  —  \>'ell,  !  repeat,  I  should  like  to  see  an  aiiHiorily  for 
il, —  that  a  man  an\  insist  on  salviii);  a  vessel  against  Ihe  wish  ol  the 


owner. 


-  -   iOti  — 

Mr  Carter.  —  I  (liinU  it  is  Iniu;  and  I  will  make  some  effort  to  disco- 
ver, if  I  can,  an  autiiorily  of  Unit  kind;  and  if  I  an  unable  to  discover 
one,  I  will  withdraw  cerliiinly  any  assertion  In  the  cfTecl  thai  it  is  llie  law, 
bul  not  the  assertion  llial  it  oujflit  to  l)e  liie  law  until  I  find  sonui  autho- 
rity against  it.  it  is  not  llie  first  time  that !  have  heard  the  proposition 
stated,  however.     I  have  heard  it  slated  by  professional  brethren. 

Now  what  I  have  said  goes  to  show  Ihal  the  right  of  pro|)erly,  whether 
of  nations  or  of  individuals,  is  not  absolute  under  the  law  of  nature,  but 
is  subject  to  limitations,  —  limitations  of  a  two-fold  character;  one,  that 
it  is  held  subject  lo  a  li'usl  for  lh(>  heneni  id"  mankind,  anolher  that  the 
use  only  is  given  and  not  Ihc  ahsolule  thing  ilself. 

if  Ihe  absolute  thing  itself,  were  given  so  Ihal  lh(>  individual  had  a 
right  to  desiroy  it,  then  it  would  not  be  proper  for  human  society  to  take 
uole  of  any  allonipls  lo  desli'oy  propci'ly.  I!ul  Ihei'c  is,  as  I  have  said, 
a  vasl  deal  of  legislation  on  Ihe  pari  of  municipal  stales  based  on  this  law 
of  nature  of  which  I  speak,  based  upon  Ibis  policy,  which  oughl  always  lo 
animate  Ihe  jurisprudence  of  an\  nation,  namch  ,  lo  preveni  the  dcslriic- 
lion  of  pi'operU.  TIm'  preservation  of  proju'rh  iind  llic  increase  of  Ihe 
amount  of  properly  in  a  communily  is  or  ought  to  be  —  is  iiuleed  —  Ihe 
first  policy  of  all  stales.  All  their  legislation  or  a  gr(^al  jiart  of  llidr 
legislalion  is  dii'cclcd  for  Ihe  purpose  of  securing  Ihal  end.  And  indeed 
Ihe  exieni  lo  wliicli  llic  inslilulion  of  pro|)erl\  is  pci'millcd  lo  be  carried 
oil  is  onh  an  illuslralion  of  Ihe  imporlauce  whii'h  >ociely  allaches  lo  not 
oni\  Hie  preservation  of  pioperlv  bul  Ihe  increase  of  Ihe  amount  of  il. 
Sori(>h  plai'(>s  no  limil  lo  llie  exIenI  lo  which  properl\  may  be  held. 
•Mlcnlion  is  often  called  to  Ihe  enormou;-  forliincs  wliirh  individuals 
acqiiiro.  especially  in  recent  limes,  and  Hie  (pieslion  is  sometimes  asi^ed, 
w!i\  should  individuals  h(>  permillcii  lo  engross  properly  li\  luindreds  of 
millions'.' 

When  we  look  inio  ihc  read  naliireof  il.  wc  see  thai  the  perinissioii  ol' 
carrviiig  Ihe  inslilulion  of  properix  lo  llial  exIcnl,  of  allowing  individual 
possessions  lo  Ihal  extent,  is  only  a  pari  of  lliis  general,  wise  and  beneli- 
cenl  system  which  encourage;  the  preservalion  of  projierly.  Those 
who  are  most  ■successful  inllie  acipiisiliiui  of  properh  and  acquire  il  lo 
such  an  enormous  exIenI,  are  Ihe  vcrv  men  who  are  abl(>  lo  control  il, 
and  lo  invesi  ii,  and  lo  liandlc  it  in  Ihe  waynio-l  iis(>fiil  lo  sociel\.  II  is 
because  they  have  those  qualities  Ihal  the\  are  able  lo  engross  il  lo  so 
large  an  exieni .  Now  they  only  own,  —  in  the  jnsl  sense  of  Ihe  word  "own" 
wlial  lliey  consume;  Ihe  rest  is  all  held  for  Ihe  benelil  of  Hie  public. 
The\  are  Ihe  cnslodians  of  il ;  they  invesi  il  ;  and  Ihey  see  il  is  pnl  lo  Ibis 
emplounent,  lliat  employment  and  another  employment.  l..ahour  is 
employed  by  il,  and  employed  in  the  best  manner  and  the  most  prodnc- 
li\e,and  these  individuals  who  acquire  these  luuidreds  ofmilliimsarerealiv 
groaning  under  a  servilnde  to  Hie  rest  of  society,  for  Ihal  is  practically 
their  condition,  and  socielN  really  endures  il,  because  il  is  best  for  liieni 
that  it  should  be  so. 
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Now,  1  have  called  the  attention  of  the  Tribnnal  lo  tiie  various  forms 
and  methods  in  whieii  society  munifesis  and  enforces  this  policy  of  j)re- 
serving  property  and  increasing  the  amount  of  properly,  and  making 
the  natural  bounties  of  the  earth  more  productive.  I  have  pointed  out 
several  of  the  modes  in  which  thai  policy  is  illustrated.  [  could  point 
out  many  more.  I  have  tiiis  further  suggestion  to  make  upon  that  point, 
that  il  is  one  of  the  duties  particularly  incumbent  upon  civilised  socie- 
ties to  take  these  melhods  and  means  of  preserving  properly,  and  of 
preserving  the  sources  from  which  property  proceeds:  and  thai  is  he- 
cause  civilization  makes  a  very  dangerous  attack  upon  the  fruits  of  the 
earth. 

The  moment  the  numbiM-s  of  mankind  are  increased,  the  attack  which 
is  made  upon  the  IVuils  (d'  the  earth  whii  h  can  support  and  maintain 
maidJiiil  is  pi'o|)orlionalely  increased,  and  Ihen;  i<  danger,  Iherefore.  of 
destroyiiig  Ihem;  there  is  danger  of  dc-lroMug  Ihe  races  of  animals;  and 
therefore,  with  the  increased  allarlv  which  civili'^alioii  brings,  therecomes 
a  corre-iponding  dul\  resting  upon  civili/.alion  lo  prevent  those  attacks 
IVoiii  iiccoming  ell'eili\('.  I  inighl  inshinci'.  — and  will  by  and  b\  bring 
Ihis  argUHicul  ■■■>  ic  a'  on  llie  case  of,  liic^e  seals.  \\  hen  these  seals  were 
lir^!  di^L,i\ .'fed  .  "ai's  ago,  llic\  wei'c  a  blessing  Iribiilarx  onl\  lo  bar- 
baric men.  \  ('.'..  hundi'eds  wei'e  all  that  were  lakcn:  and  those  lew 
hundreds,  —  i>  may  have  beiMi  a  few  thousands.  —  sulliccd  to  sii|i|d\  all 
the  wauls  of  I  he  i  n  habit  an  I  ~  along  I  be  -Imrc  wlie-'e  l!ic\  were  I'diind.  That 
was  Hie  omI\  attack  which   the  baniaric  world  made   iijion  Ihi-  bount\  of 

Providence.      lUil   civili/alioii  and  coinnu'n onie  in  now,  and  what  i< 

the  residl?  The  whole  world  is  attack!. ig  them,  {•'vei'xbody  that  wanl- 
a  seal-skill  in  Kui'ope,  A-ia,  South  America  or  China  is  attacking  these 
few  remaining  hei'ds:and,  of  c(Uic<e.  IIum'c  is  nothing  Ihat  can  willishmd 
that  attack  unless  civili/ation  brings  along  with  it  some  iemed\  b\  which 
this  attack  can  be  resisteil  and  iU  con-e(piences  adxerled. 

The  President.  —  I'id  tliose  Indian*  take  llie  seal-  at  sea  or  on  the 
islands? 

Mr  Carter.  —  At  sea. 

The  President.    -  Al  ^.•^? 

Mr  Carter.  — ■  Vc;- ,  r'a>  ^•i.s  :.!deed  their  onlv  mode. 

Sir  Charles  Russell.  —  Ai    e,i. 

Mr  Carter.  —  Ves  ;  bee,"  <>  ^ii-"  v,.'rc  no  iuhabilants  on  the  islands, 
and  it  wa-  the  onl\  mode  of  cau-bing  tliem. 

The  President.  —  It  was  the  original  mode. 

Mr  Carter.  —  Il  was  the  onl\  mode  i'V  which  they  were  origi- 
nally caught.  The  weapon  with  which  they  were  Ibus  Liken  was  the 
speai'. 

Senator  Morgan.  —  I  understand.  Mr  Cai'ler.  Ihat  the  statutes  (d'the 
I  nitcd  Steles  claim  lli       roperty  in  seals  as  against  their  (jwii  cili/ens  as 
an  ab<(dule  r'ight  ? 
Mr  Carter.  —  ^es. 


—  .ios  — 

Senator  Morgan.  —  And  prolect  lliem  by  criminal  penul  cniiclincnis. 

Sir  Charles  IlusscU.  —  Tlicro  is  no  sluUilo  that  says  anything  about 
properly  in  lli'j  seals.     Wliat  s'atiile  is  referred  to? 

Mr  Carter.  —  The  staliile  does  not  say  anylliinij,  about  il,  lait  it  lias 
llie  elVer;. 

Sir  Charles  Russell.  —  Tlial  is  aiiollier  matter. 

Mv  Carter.  —  II  is  llie  eU'ecl  of  the  law. 

Senator  Morgan.  —  At  all  events,  lliey  forbid  tlieir  cili/ens  from 
lidiing  any  seals  or  iiavinj;  any  |)ro|)erty  in  them. 

Now  suppose  I  his  tribunal  hold  that  the  United  Stales  Government 
iiud  no  jiroperly  in  seals' whatever  —  absolult!  or  qualilied,  —  then,  fol- 
lowing' that  deeisiori,  would  it  he  the  moral  duty  of  the  United  States  to 
repeal  her  statutes  on  that  sid)jeel. 

Mr  Carter. —  .No,  I  hardly  think  il  wouhl  he.  If  we  were  ^oing  to 
speak  of  moral  duties.  I  think  the  Ihiited  Stales,  notwilhstaudinf;'  the  deri- 
sion of  this  Trihuual  woidd  h(!  well  justilied  in  sayinji  that  to  allow  those 
animals  to  i)e  destroyed  on  th'  h'i\\  seas  is  an  inhuman  anil  barbarous 
practice  which  we  at  lea-l  will  h    I  i'lras  we  can. 

Senator  Morgan.  —  Suppose  i  , died  Slahs  concluded  to  repeal 
llii'ir  seal  hiws  on  Ihesuhjecl,  wjial  wuuld  become  of  the  seals? 

Mr  Carter.  —  The  seals  would  disappear  anyway,  whellier  she  re- 
peals lirr  laws  or  not,  ifpela^ie  sealing  is  allowed  lo  continue.  It  is  not 
worth  while  todiseuss,  at  least,  I  so  think,  as  lo  what  the  fate  of  these 
seals  will  be  if  p(>la;;ie  sealing  is  perinilled. 

Of  course,  following  up  Ihe  suggestion  of  the  Icarneil  Arbitrator,  we 
can  easily  sec  this;  llial  Ihe  moment  wlien  from  any  cause  il  ceases  lo  be 
remuneralive  lo  Ihe  lessees  of  the  I'i'ibylolf  l>laniis  to  maintain  a  watch 
over  these  islands,  they  will  lcavi>  Ihe  islands  and  give  up  Ihe  watch;  and 
friun  that  uioniciil.  of  course,  the  seals  are  goiu',  because  they  will  Ihen 
he  subject  lo  the  deprcdiilions  of  every  marauder  that  chooses  to  go  lltcre 
and  they  will  go  then  like  they  have  gone  from  Ihe  islands  of  the  Soi.iiiern 
I'acilic.  The  moment  Ihe  guard  is  taken  awav  from  the  I'ribilof  Islands, 
Ihe  fale  of  Ihe  seals  is  sealed. 

Now,  I  must  conidude  this  line  of  my  argumeid,  by  summari/iug  Ihe 
conclusiiuis  which  I  conceive  myself  to  have  established.     They  are  ;  — 

Fir.'st.  Tluj  iiislitulioii  of  |)ii>|iciiy  <|>rini;s  IVoiu  ;iiiil  rests  upon  two  |iriino  ne- 
cessities of  Iho  Imniiiii  race  : 

I.  The  estahlishnienl  of  [loaco  and  order,  which  is  norcssary  to  tlio  existence  of 
any  form  nf  society. 

-1.  The  preservation  and  increase  of  the  nsefnl  proiliicts  <it  llie  earth,  in  order  to 
fu"  ;'sli  an  adequate  sii[iply  for  thi^  conslaidly  inereasiii};  demands  of  civilized 
society. 

Second.  These  reasons,  upon  which  the  institution  of  pro|)erly  is  founded, 
require  that  every  usefnl  thiiitr,  Ihe  sujiply  (if  wliieh  is  limited,  and  whicti  is  eapahle 
of  ownership,  should  hi^  assif;ned  lo  some  jej^al  and  deteniiinati^  owner. 

Third.  The  extent  of  the  doiniriion  which,  by  Ihe  law  id'  nature,  is  conferred 
upon  particular  nalions  over  tin;  thinfxs  of  Ihearlh,  is  liniili'd  in  two  ways  : 

1.  Tlioy  are  not  niade  the  ahsolnle  owners.     Their  tilli'  is  coupled  with  a  trust 


for 


niiiclmcnts. 
Lliin}<  nboul 

I.  I;ut  it  llilS 


Lizens  from 

Govfrnrninit 

-  IIkmi,  I'ol- 
ed  Stales  to 


re  goiiij;-  to 
ing  tlie  deci- 
iiUow  those 
1  l)arliaroiis 


(I  to  repeal 

liicr  she  re- 
!.  U  is  not 
ale  of  tliese 

)itralor,  we 
cases  to  1)C 
lin  a  watcli 
walcli;  and 
in  will  tlieii 
to  j;o  tl:ere 
le  Soi.iiierii 
M  Ishinds, 

iiari/in^  th(; 
ie\  are  ;  — 

.vo  [iiiiiie  nc- 

(■xistciK'o  of 

li,  in  order  lo 
t'  civili/.LMl 

V  iv  foiindi'il, 
ell  is  I'lipiililo 

1'. 

is  CDiilerri'd 
■a\s  : 
I  with  a  trusl 


—  ',0(1  — 

for  the  bonoflt  of  nianliind.    The  huiiKui  rni'o  is  entitled  to  ijarticipale   in  llio 
enjoymonl. 

2.  As  a  corollary  or  part  of  the  last  fornf^oinu;  proposition,  tlie  things,  thcin- 
solves  are  not  jfiven,  but  only  the  incivasc  or  usi'/ruri  thereof. 

Now  I  thiiiU  I  will  devole  the  few  rcinaiiiiii}^'  niiiuitcs  before  the  hour  of 
adjournment  arrives  lo  the  perusal  of  some  aiithorities  bcarinj^'  upon 
those  which  are  not  in  my  written  argument,  but  which  I  have  had  printed 
and  wiiich   I   will   hereafter  all'ord    lo  our  friends   on  the   other  side. 

The  President,  —  Are  those  the  citations  referred  to  at  the  tirst  sit- 
ting that  were  left  out  by  the  printer? 

Mr  Carter.  —  .No,  not  quite  those,  but  the  best  subslitutq  I  have  been 
able  loniake  for  them.  I  have  hadquitc  a  member  of  citations  sent  to  me 
from  New  York,  but  they  do  not  include  that  special  list  though  some  ot 
them  may  belong  lo  it. 

The  President.  —  Von  have  not  been  able  to  make  up  that  list  again? 

Mr  Carter.  —  iNo,  I  have  not  been  able  to  make  up  that,  but  this  is 
the  best  substitute  I  can  make,  and  this  is  com|)osed  of  a  number  of  autho- 
rities I  thought  less  sigiiilicant  and  which  I  rejt  -ted  in  making  up  thai 
list,  and  I  have  been  compelled  to  use  them  in  [\w  [n  "paration  of  this. 

1  wish  lo  read  from  a  passage  of  which  I  have  already  read  part 
from  Valtel.     This  is  chapter  18  section  203  : 

•'  llillicrlo  wo  have  considcriMl  the  nation  nieri'ly  witli  r(>sp('rt  lo  itself,  witliont 
any  rcj^ard  In  Ihc  (onnlrv  wiiirii  it  [lossi'ssus.  I,cl  ns  now  sec  il  cslahlislu'd  iit 
a  counlry  wliii'li  bi'conii  >  its  own  properly  ami  biiidlalion.  Tlie  carlli  bcloniis  to 
nianl<ind  in  liiMK.'ial;  destined  by  IIh^  Creator  to  be  llieir  common  |liabilaliiin,  and 
to  snpply  Ibem  with  food,  (boy  all  possess  a  nalurai  ritrbt  In  inbal)il  il,  and 
to  derivi>  I'rnni  it  wlialever  is  neeessary  for  their  sMlisislenei\  and  snilable  (o 
their  wants.  Hut  when  Ibe  iiiinian  race  became  extremely  niullipiied,  liii'  I'arlii 
was  no  lon},'er  capable  of  fnrnisbinu'  sponlaiieoiisly,  and  wilbont  cnllure.  suf- 
licieid  support  for  its  inbabilanis;  neilber  could  il  iiave  received  proper  cultivation 
friun  wandt'liiif;  tribes  of  men  eonliuuiui;  to  p(is"ss  il  in  common.  It  Ibi'refore 
bc(;ain(,'  ni'cessary  thai  those  tribes  slnudd  li\  tbi'uisclves  somuwliere  and  approp- 
priali'  lo  Ibemselves  Odrliousof  laud,  in  order  Ibal  they  nii,i;lil]willioul  being  dislui'bed 
in  llieir  labour,  or  disappointed  of  Ibo  fruits  of  llieir  iiidiislry,  ap|dy  Ibemselves 
to  render  Ibose  lauds  ferlile,  and  llience  derive  their  subsislence.  Such  musi  have 
been  Ibe  (U'igin  ol'  llic  rights  of  iirupcrlij  and  (loiniiiinii  :  and  il  was  a  snflieieiit 
giniuid  1(1  jii-lify  llieire^lablisbnii'iil.  Since  their  iiiliodiieliiui,  the  right  whichwas 
conmion  lo  all  uiaiikinil   is  individually  reslricled  lo  what  each  lawfully  possesses. 

That  is  the  point  that  private  properly  is  due  lo  the  necessities  of  civi- 
lization. 

And  from  Sclioulei'.  an  \niericaii  wriler  on  the  law  of  personal  pro- 
perty from  his  introductory  chapter,  part  I  : 

I'rior  to  all  posilive  iiisliliilions  exi-ls  tlie  truth  thai  lo  mankind  belong  the  lliinps 
of  this  eai'lli  as  a  gill  from  above.  Tlic  right  to  ai'ipiire,  and  lo  exercise  do 
niiiiinii  over  these  lliings  "  lo  subdue  "  Ibe  earth,  as  il  is  said— is  iinivi'rsally 
b'll  lo  be  a  nalurai  right  ;  while  the  corresponding  desire  ol  ac(|uisilion  is  one  of 
Ibe  sirongesi, in  till' human  heart ; —  thai  wliicli    promiils    Ibe  unlettered  and  nii- 

di>;cipli I  savage  lo  plunder  ami  kill  for  Ibe  sake  of  gi ly  sjioils,  bill   among  a 

Well  ordered  and  relined  people  may  be  found  the  mainspring  of  civilization.     Nor 
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is  the  gift  of  external  I hitifrs  to  llie  human  race  absolute  and  willioul  liinilation, 
for  it  is  conceded  to  bo  sonielliinfr  dPsiRned  for  biMiclicial  "so  and  not  for  wanton 
injury  ;  to  be  enjoyed  and  nol  lo  lie  abused.  The  iiiferinr  animals  may  niinister  to 
our  wants  ;  else  liiey  shduhl  nil  he  killed  and  maimed  liy  \is  for  mere  pastime,  or 
when  the  duty  of  self-jiroleclion  can  ad'ord  mi  r(';is»inai)le  exeuse,  The  soil  should 
be  cultivated  and  improved  as  far  as  possible  —  not  rava};ed,  laid  waste,  and  left 
desolate,  save  where  some  terrible  lesson  of  jrood  to  mankind  may  furnish  a  sul'li- 
cient  means  of  juslilicalion.  Nature  teaches  the  lesson  doubly  enforced  by  revela- 
tion, tliat  the  ri^'ht  of  the  human  race  lo  own  and  exercise  dominion  over  the  thing's 
of  this  earlh  in  succ(>ssive  peneralions  cai'ries  with  it  a  corres|)ondinfr  moral  obli- 
{?alion  lo  use,  enjoy, [and  transmit  in  due  course  for  the  benolit  of  the  whole  human 
race,  not  for  ourselves  only  or  for  Ihose  who  preceded  us,  but  for  all  who  are 
yet  to  come  besides,  that  the  },'rand  purpose  of  the  Creator  and  (iiver  may  be  fully 
accomplished. 

Then  from  Caulfield  IIehon,  an  Emjlis/i  irriier  : 

Property  is  the  risiht  of  usin^;.  Tlie  rif,dit  of  property  is  founded  upon  its 
subserviency  to  the  suhsistoncu  and  well — being  of  mankind.  The  institution  of 
property  is  necessary  for  social  order.  The  ex(dusivo  appropriation  of  things  is 
essential  for  the  full  enjoyment  of  them...  It  is  the  principal  foundation  of  social 
improvement;  it  leads  to  the  cultivation  of  the  earlh,  the  institution  of  government, 
the  establishment  of  justice.  In  the  right  of  property  Bentham  includes  four 
things  :  I.  The  righl  of  occupation;  2.  The  right  of  excluding  others:  :!.  The  right 
of  disposition;  I.  Tiie  right  of  transmission. 
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Then  from  D'  Gkorge  Bowveu's,  Commentar'ws  nn  th'  Coitslilutional  Law  of  Rnglaiid : 

The  third  primary  right  of  the  citizen  is  (hat  of  property,  which  consists  in  the 
free  use,  enjoyment  and  disposal  of  all  (hat  is  his,  wilhoul  any  control  or  diminu- 
tion, save  by  the  law  of  the  land.  The  institution  of  properly,  that  is  to  say,  the 
appropriation  to  particular  persons  and  uses  of  things  which  were  given  by  God  to 
all  mankind,  is  of  natural  law.  The  reason  of  this  is  not  diflicull  to  discover,  for 
the  increase  of  mankind  must  soon  have  rendered  community  of  goods  exceedingly 
inconvenient  or  imiiossihlc  consistently  with  the  jieace  of  society ;  and  indeed  by 
far  the  greater  number  of  things  cannot  l)e  made  fully  subservient  lo  the  use  of 
mankind  in  the  most  beneficial  manner  unless  they  be  governed  by  the  laws  of 
exclusive  appropriation. 

The  Arbitrators  will  percoivo  that  those  authorities  fully  support  all 
that  I  have  been  endeavouring;  to  lay  down. 

Then  W,  Hayne^al,  a  Invncli  writer  nn  the  lair  of  naliirranrl  wiliniis  xi-rtinn  i,parj('  fl(i: 


Property  did  not  exist  in  tin'  primillve  stale  of  tlu;  world,  and  it  is  no  more 
inherent  in  human  nature  than  heredity.  Originally  men  did  not  possess  more 
than  the  animals  possess  to-day.  The  earlh  was  common  to  all  and  belonged  to 
no  one.  When  agriculture  became  necessary  for  the  sustenanci'  of  man.  each 
was  [larlial  naturally  lo  the  earth  which  he  had  cleared  by  the  sweat  of  his  brow, 
and  jwhich  ollered  him  the  fruil  and  the  recompense  of  Ins  labor:  whence  the 
llrst  idea  of  preservation  and  properly;  whence  also,  Ihe  ipiarrels  which  the  exclu- 
sive right  muil  have  caused  upon  Ihe  ground  Ihat  it  was  invoked  for  Ihe  lirst  lime. 
These  quarrels  must  have  linally  led  to  compromises ;  these  compromises  introduced 
the  righl  to  enjoy  exclusively  the  earth  which  each  had  cleared  and  cultivated, 
and  this  is  the  most  reasonable  origin  of  properly.  It  has  then  been  introduced 
for  the  maintenance  of  peace  among  men.  it  has  then  been  the  principle  of  their 
union  and  social  order. 
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Tlien  John  Penford  Thomas,  an  English  writer,  A  Trmtisenf  UniuersalJurisprudenec. 

All  Ihintjs  belonged  originally  to  mankind  in  common.  Tlio  benign  (iivcr  of 
all  gifts  did  notdistribule  llieni  to  some  lo  the  exclusion  of  the  rest  of  the  species. 
In  llie  slate  of  a  community  of  lliings  the  first  bodily  occupancy  and  uso  of  so  much 
only  as  human  wants  from  time  to  time  required  supplied  the  |)lace  of  properly. 
In  the  primitive  stale  every  man  had  aright  nol  lo  bo  hindered  from  using  what- 
ever land  or  produce  he  had  appropriated  lo  himself,  as  he  immediately  wanted  for 
rational  use,  and  the  bestowmenl  of  bodily  labour  on  a  thing  was  the  only  mode 
of  acquiring  a  positive  title  to  it.  Agriculture  could  not  (louiish,  nor  its  fruits  bo 
inip-'oved,  or  ripened  into  maturity.  Ingenuity  was  not  sufncienlly  rewarded, 
disputes  continually  arose ;  the  ingenuity  and  induslry  of  man  were  checked. 
Preoccupation  by  slow  degrees  communicated  with  the  consent  of  man  either 
express  or  implied  a  right  of  appropriation ;  and  the  introduction  of  money  has 
greatly  extended  i(.  The  increased  wants  improved  agriculture,  and  valuable 
elegancies  of  incipienl  civilization  gave  birtli  lo  tlio  distinctions  of  properly. 

Then  the  passage  from  Locke  I  have  already  read. 

The  President.  —  Well  1  liiink  that  will  conclude  our  day's  sitting. 

Adjourned  till  to-morrow  at  11-30. 
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Mr  Carter.  —  .Mr  Prcsidenl.  my  argiiineni  ycslortlay  had  a  Iwofold 
cliaracter.  II  was  desijiiiod,  in  llio  lirsl  place,  to  show  that  l)y  llie  csla- 
blished  doclrines  of  the  immicipal  law  everywlicre  adopted  the  fur-seals 
wore  the  property  of  the  United  States.  In  llic  next  plare.  my  i)urposc 
was,  if  there  were  any  doubts  concerning;  tiuit  conclusion  arisinjjout  of 
ditl'erences  between  the  nature  and  liabits  of  tiie  seal  and  lliose  of  other 
animals  in  respect  to  which  the  niuuici|)al  law  had  more  particularly 
spoken,  the  proper  way  to  remove  them  was  lo  look  to  the  foundations 
upon  which  tlie  institution  of  property  itself  stood;  and  tiiat.  if  wc  should 
find  by  considering;  the  grounds  and  reasons  upon  which  tiie  institution 
of  property  stood  tlial  there  were  the  same  reasons  for  awarding  to  the 
United  States  property  in  the  fur-seals  that  tiiere  were  for  awarding  lo 
any  proprietor  properly  in  anything,  why  tiie  conclusion  would  become, 
as  it  seemed  to  me,  irresistible.  With  that  view ,  1  entered  into  an  enquiry 
into  the  general  foundations  of  the  law  of  property  witii  the  view  of  show- 
ing that  property  was  not  fouiuled  on  robbery  or  force,  or  based  upon 
any  arbitrary  distinctions;  but  that  it  was  estai)lished  for  great  social  pur- 
poses and  to  satisfy  great  social  institutions,  and  that  tlie  earth  was  ori- 
ginally the  common  properly  of  llic  race,  and  that  Ihe  division  of  the 
face  of  tlie  earth  into  distinct  jxissessions  fiwarded  to  dill'erenl  nations 
did  not  displace  the  right  of  mankind  in  general  to  an  enjoyment  of 
all  the   bounties  of  the  carlli:  Dial  llu'  eslablishmcnl  of  Ihe  inslilulion 
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of  properly  so  far  from  (lis|)lacing  liiis  I'ighl  was  really  Hi 
means  and  the  elTeclive  means  by  which  llial  right  was  worked  out  and 
made  practically  available;  tluil  coiise<juenlly.  the  right  of  property, 
wlielher  in  nations  or  in  individuals,  was  siibjccl  In  (wo  limilalions,  and 
the  lirst  was  that  it  was  not  held  li\  an  absolute  lillo,  that,  so  far  as  any 
nation  had  more  of  a  thing  than  its  necessities  recpiired,  it  held  this 
superabundance  subject  lo  a  trust  for  the  benelil  of  mankind;  and  that 
the  use  of  tilings  only  was  given  and  imt  the  slock  or  principal  thing,  — 
that  that  was  to  be  reserved  for  the  benelil  of  future  generations. 

1  ne.xt  endeavoured  to  show  that  these  discussions  from  the  law  of  na- 
ture were  confirmed  by  the  actual  practice  and  usage  of  mankind ;  that 
although  under  miinici|)al  law  one  individual  could  not  call  another  to 
account  for  the  abuse  of  the  right  of  property  or  for  an  attempt  to  destroy 
it,  and  that  that  was  for  the  reason  that  there  was  no  occasion  for  any 
particidar  methods  of  correcting  abuses  of  Hie  law  of  properly  by  indivi- 
duals the  motives  of  self  interest  being  sufficient  for  the  purpose  of  pro- 
tection, that  in  those  special  cases  even  in  municipal  policy  where  there 
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wpi'c  any  (l;iiip;or.s  llial  individuals  would  abuse  Ihc  riglil  of  properly  llio 
Slale  sicppt'd  in  and  by  positive  enuclmenl  and  positive  law  prevented 
that  abuse. 

That  that  practice  of  nations  still  further  illustrated  that  great  Irulli. 
and  thai  wherever  llicre  was  a  nation  or  a  distiucl  people  in  possession 
of  any  greiil  bounly  of  piovidcnce,  any  source  of  happiness  and  advanlaj^e 
to  mankind,  Unit  failed  to  use  it  for  the  benetit  of  mankind,  mankind 
asserted  a  ri;;ht  to  interfere  and  take  possession  of  it,  and  I  urn  it  to  the 
j;eueral  l)enolil,  and  to  the  pMieral  aceouni,  —  Ihal  the  whole  jjolicy  of 
coloni/alion  by  Christian  Slates  of  llie  newly  discovered  rejiions  of  the 
globe  was  only  a  constant  illuslraiion  of  that  truth,  and  of  that  policy, 
and  that  it  was  defensible  upon  that  {ground  and  that  {iround  alone.  It  is 
Iriie  that  there  have  been  a  lliousand  excesses  conimilted  in  the  course 
of  carryinj;  out  the  |)olicy  of  coloiiizalion.  The  excesses  cannot  he  de- 
fended, bill  the  Ihinj?  itself  is  entirely  defensible. 

These  views,  as  it  seems  lo  me,  respecting  llie  origin  and  foundation 
of  properly,  and  the  reasons  ui)on  which  il  sliinds.  furnish  a  true,  com- 
plcle,  and  suflicient  answer,  and  the  only  suflicienl  answer  to  all  the 
allacks  of  socialism  ii|)on  Ihe  iiislitiilion  of  properly.  They  show  that 
Ihal  inslilulion  of  properly  is  foiindetl  on  greal  social  purposes  and  great 
social  necessities,  and  founded  upon  liie  nature  of  man  himself,  and 
consequently,  they  assure  the  everlasting  perpetuily  of  Ihe  inslilulion. 
So  long  as  the  nature  of  man  remains  unchanged,  this  inslilulion  of  pro- 
perl  \.  the  luostbenefiecnlot  all  Ihe  agencies  of  civili/alion  will  remain  also. 

In  the  course  of  my  observations  on  liie  value  which  municipal  law 
assigned  to  [he  preservation  of  properly  itself,  I  had  occasion  lo  recur  lo 
an  instance  of  il  which  I  supposed  the  law  of  ailmirally  furnished,  namely 
in  cast!  of  salvage:  and  I  slaled  whal  I  supposed  lo  be  Ihe  law,  thai  a  sal- 
vor on  Ihe  high  seas,  iiieeling  willi  a  ship  Ihal  was  absolutely  disabled 
and  unable  to  save  itself  b\  ils  own  means  or  ils  own  resources,  Ihal  siiip 
niiglil  be  taken  possession  of  by  the  salvor,  even  against  Ihe  will  of  the 
master,  and  even  though  Hie  master  himself  were  the  osvner.  One  of  Ihe 
learned  Arbitrators,  Lord  llanneii,  rctpiesled  lo  be  furnished  wilh  an 
aulhorily  on  Ihal  [loinl.  Well,  it  was  rallier  disliiriiiiig  lo  me,  I  coiifcs-i, 
lo  iia\e  a  qucslion  suggested  as  lo  what  Ihe  law  was  from  a  source  like 
Ihal. 

Lord  Hannen.  —  1  Ihoughl  vmi  were  slating  il  too  broadly ;  Ihal  was 
all. 

Mr  Carter.  —  Yes,  1  was  afraid  that  1  had  staled  it  loo  broadly; 
I  have  no  aeecess  lo  hooks  of  lleporls  either  American  or  Knglish  here,  lo 
ascertain  fully  whal  has  passed  iiilo  judgmenl.  bill  I  did  recur  lo  one  of 
our  text  writers,  and  I  have  somelhing  on  Ihal  subject  which  may  be 
deemed  perlinent.  Prolessor  I'arsons  in  his  work  on  maritime  law,  and 
which  is  a  work  of  recognized  aulhorily.  — 

Sir  Charles  Russell.  —  Cerlainly. 

Mr  Carter.  —  lie  himself  having  been  for  many   years  a  leading 
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professor  in  Iho  princi|)ul  law  scliool  in  llie  L'nited  Slules  —  lliat  of  Har- 
vard —  says  lliis. 

Sir  Charles  Russell.  —  W'lial  is  Iho  |>a}:;c? 

Mr  Carter.  —  II  is  llio  '2]u\  voluinf!  of  Parsons  on  Siiippin};  and 
.\dinirally,  pa^'o  2Gi. 

Illiiis  Im'1'11  iiiiiiii!  ii  <|ii('slicin  wliollici'  pi'rsoiis  foirilily  lakinn  possiissinn  of  a 
vi'ssol  anaiiisl  (lie  will  orilic  maslcr  cmii  cliiiiii  as  salvnis';  hiil  \M!  Iliiiik  it  iiiusl  bo 
olividiis  ami  (•cilaiii  lli.al,  on  llic  dik?  Iiaiiil,  it  maslci's  ri'liiclainc  or'n'sislaiici!  Id  llio 
savin;,' 111'  Ijir  pidpnly  iiiiilui'  his  ciiar;;!'  slioulil  nut  bar  lln'  I'laim  •'(  llii'  salvors, 
bill  ralhcir  cnlianco  llioiii,  if  Ihoir  sppvIcps  wcro  iiecessiiry  or  in  all  rcsppcls  mrri- 
loriiius  and  usi'fnl ;  lint  on  llii!  ollior  hand  hiscpppnsilinii  would  he  a  ciicniiislaiico  nl' 
^rri'al  woiglil  ill  di^U'iniiiiing  \vli('lli(;r  llirir  scrvicrs  wuii;  necessary  or  mcril- 
oiious. 


Sir  Charles  Russell.  — I  lliinii  that  was  not  a  case  wlicrc  llic  master 
was  owner. 

Mr  Carter.  —  I  lliiiik  il  was.  Do  you  mean  lo  say  lliat  Professor  ('ar- 
sons does  nol  so  iiitiMid? 

Sir  Charles  Russell.  —  No,  he  is  I  lliink  dealing  with  the  case  of 
the  representatives  of  the  owner  —  the  maslor  resisting,  not  tiio  owner 
himself. 

Mr  Carter.  —  What  the  case  with  wliich  he  was  dealing  was,  1  am  nol 
ahle  lo  say,  not  iiaving  access  to  any  Hcport,  but  the  principle  he  lays 
down  is,  Ihal  the  rcluclance  of  the  person  in  cliarge  of  the  property  — 
his  opposition  to  taking  possession  of  the  properly  does  not  detract  from 
llie  claim  of  Iho  salvor,  hut  rallier  eiiiiauces  it;  and  if  that  he  true  in 
refei'eni:e  to  the  master  of  the  ship,  I  rather  think  it  follows  as  a  necessary 
consequence  lliat  il  would  be  true  if  lie  were  llie  owner  at  the  same 
time.  If  the  owner  of  a  vessel  is  incapable  when  it  is  in  danger,  of 
saving  it  i)y  any  resources  of  his  own,  if  he  lias  any  right  lo  say  to 
the  salvors  :  "  You  cannot  lake  possession  of  it,  "  he  can  commit  that 
right  lo  an  agent. 

It  will  be  my  purpose  now  to  endeavour  to  make  an  application  of 
these  views  as  to  the  grounds  and  reasons  upon  wliich  llie  institution  of 
properly  reslsHo  the  [larlicular  (|ueslioii,  which  is  befoic  us.  The  gene- 
ral principles  I  have  gone  through  at  some  length.  I  make  no  apology 
for  going  through  with  lliem  at  that  length  for  the  question  which  this 
Tribunal  has  to  try  is  a  (piestion  of  properly  as  between  nations.  It  is 
the  first  time  as  far  as  I  am  aware  lliat  any  such  question  has  ever  been 
submitted  lo  an  international  Tribunal  or  indeed  to  any  Tribunal  at  all, 
and  the  decision  of  it  therefore  requires  a  thorough  i::' ostigation  into  the 
grounds  and  reasons  upon  wbich  the  institution  of  properly  stands. 

Now  in  order  to  ajiply  Ihese  views  to  the  case  before  us,  it  is  necessary, 
of  course,  that  we  should  have  a  more  particular  and  precise  view  of  the 
facts  in  relation  to  the  fur-seals  themselves  and  those  facts  we  should  lake 
into  consideration  these  separate  particulars.  In  the  fir.st  place  the  uti- 
lity of  these   animals,  next   their  nature  and   habits,  next  the  modes 
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by  which  Uu'y  iiro  piirsiiiMl  iitid  captured,  iii>xl  Ihc  (liin}i;(M's  Unit  llirculcn 
tli(!  oxisloiicc  of  this  species  r»r  imiinals.  iiiul  htslly  Ihc  meuiis  that  wo 
ciiii  employ  to  iivort  liioHC  (hinj,'(!rs. 

Tlie  leai  :v  u  \i'i)ilrulors  will  hear  in  iiiimi,  aiiioiif,'  llie  rnncliisioiis  I  had 
reached  in  respecl  lo  the  rif;ht  (irpru|)erly,  we-relliese;  that  it  extended  to 
evcrvthiii},' wlr' li  embnic(!s  lliese  three  eoiidilions  :  lirsl,  Ihal  it  was  an 
object  of  utility,  of  desire  to  man;  secondly,  that  th(!  supply  was  limited, 
that  (here  was  not  enou|;h  for  all;  and,  thirdly,  thai  it  was  capable  of 
exclusive  appropriation. 

Now  then,  lirst,  as  to  the  utility  of  Ihcse  animals;  that  is  obvious  and 
conceded.  Kvcry  part  ol'  them  is  uselul  to  man,  —  their  skins,  their  llcsh 
and  the  oil  which  they  allord.  ISut  it  is  (heir  skins  chielly  which  are 
useful,  as  is  well  known,  lor  the  manulacture  ol  a  {garment  ol'f^reat  beauty 
and  utility,  and  f,'reatly  dcsii-cd  all  over  the  world.  The  extraordinary 
avidity  with  which  they  arc  pursued  is,  of  course,  a  full  evidence  of  their 
utility;  and  Hie  }?reat  price  which  these  skins  bear  in  the  market  also 
evidences  Ihul  fad  so  eom|)lelely,  that  I  need  not  dwell  upon  it  any 
further. 

Now  then,  as  to  their  nature  and  habits  ;  where  arc  wc  to  go  for  our 
sources  of  information  on  that  topie?  What  is  the  evidence  before  this 
Tribunal  to  which  it  can  resort  for  the  purpos(!  of  informin},'  itself  respec- 
ting those  facts? 

Now,  there  are  several  classes  of  evidem^e.  In  the  first  place,  there 
is  a  large  body  of  common  knowledge  in  respect  to  the  animals,  their 
nature  and  habits  which  everv  intelligent  pei'son  is  supposed  to  possess, 
and  all  that  may  be  properly  appealed  to. 

In  the  next  place,  there  are  the  works  of  naturalists  of  recognised  au- 
thority which  may  also  be  appealed  to,  written  in  whatever  language. 
Wherever  men  have  given  themselves  to  those  studies  to  such  an  extent 
as  to  establish  themselves  as  authorities  before  the  world  on  the  topics 
of  which  they  treat,  they  may  be  successfully  appealed  to  as  sources  from 
whence  a  knowledge  of  facts  may  be  derived. 

In  the  next  pliice,  there  are  the  reports  of  the  Commissioners  ap[»oint- 
ed  under  the  terms  of  the  Treaty;  and  those  reports,  as  will  be  per- 
ceived from  examining  the  Ti'eaty,  arc  made  evidence,  and,  although  the 
joint  Commissioners  could  be  personally  accjuainled  with  or  •)ersonally 
cognizant  of  only  a  small  part  of  the  facts  which  are  necessary  for  them 
lo  learn,  still  their  reports  and  their  opinions  are  made  evidence  not 
only  in  relation  to  facts  which  fell  under  their  observations,  but  facts  of 
which  they  gained  their  knowledge  by  such  methods  as  seemed  to  them 
suitable  and  best.  And  both  the  joint  and  separate  reports  are  made  alike 
evidence.  I  do  not  say  they  are  madi!  evidence  of  etpial  value;  but  they 
arc  both  made  evidence  for  the  iid'ormation  of  this  Tribunal. 

Then,  besides  that,  we  have  on  both  sides  a  very  large  number  of  de- 
positions of  witnesses  whose  testimony  has  been  taken  c.r  jjarlc,  of 
course,  because  there  was  no  opportunity  for  cross  examining;  but,  ne- 
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vcrllielos!<,  limy  nrn  n  »ourrn  (tl'  iiirormulion  in  llio  imlurn  ol'ovidonro,  of 
witnesses  llii!  Iicsl  vNliicli  llic  iiiiliin!  ol'  llio  casi!  iidmits  ol';  and  IjoIIi  par- 
ties liavn  I't'soiU'd  to  il. 

iNow,  upon  Iwo  of  (Ikisc  spiTics  ol"  ovidoncn,  I  liavo  an  (il)soi'vation  to 
make  as  to  llioir  rultnant  and  loniiiaialivi;  nlilil^)  and  Iruslvsorlliinoss 
bolbrt'  this  liody. 

First,  iol  nic  spoak  in  rol'i'ivnco  (o  llm  depositions  nii  llio  Iwo  sidos. 
Tlios(!  vsill  Itt;  I'onnd,  lo  ii  ct'i'lain  cxlcnl,  concni'i'inn  andiimllicling.  They 
ure  the  depositions  of  witnesses  whose  (dniraclcrs,  slalions,  and  ap|»arent 
Iruslwortliincss  are  very  dilVorenl.  Wo  havi;  some  persons  of  };rpat  iii- 
lelligencc  and  sn|)pos('d  iniparlialily,  vsho  have  had  opportnnites  of  oh- 
servinj;'  llic  habits  of  lliesi;  animals.  Amon^  these  may  he  mentioned 
Hie  varions  Af^enls  of  the  United  Stales  and  of  the  lessees  of  Hie  United 
Stales  who  have  lived  upon  these  Islamls  for  vears,  and  made  the  seals  a 
siihjeel  of  (diservalion, —  plainly,  ohviously,  the  testimony  of  those 
whose  int(>llif;ent  ol)S(!rvani'o  is  entitled  lo  vc»'\  };reat  weight. 

in  the  next  plaee  there  are  llu(  depositioiis  of  other  witnesses  who 
have  visited  the  Island  from  other  reasons,  hut  liavo  had  means  of  obser- 
vation, not  so  oxtens've  as  thosi!  lo  wlnnii  1  have  alluded,  hnt,  still, 
good  means  of  observalion ;  and  their  evidenee  is  also  of  eonsiderablo 
weight. 

Then  wo  have  the  evidenee  of  a  j;rcal  iiiimher  of  what  I  may  call 
common  witnesses,  the  Indians,  the  Alents,  the  natives  on  the  islands, 
the  Indians  alonjj;  the  shore,  Indians  and  whites  enga|.;(Ml  in  pelagic  seal 
ing.  'i'here  livc.  depositions  in  mnllitiides  from  p(\rsons  of  that  charaeler 
and  description.  Their  opporlunities  for  observation  are  good.  The 
trouble  about  them  is  that  their  means  of  exjiressing  themselves  are  not 
so  good;  and  in  the  next  \)hwi\  their  Iriistworlhiness  is  b\  no  means  so 
good  as  tlie  witnesses  tliat  I  have;  bel'or(!  ini'iilioned.  We  know  tliat  Ihey 
belong  to  a  class  wiiose  interests,  habits  and  disposition  and  ciillivation 
do  not  furnish  the  strongi'st  assurance  that  they  are  speaking  the  truth, 
and  therefore  the  testimony  of  such  witnesses  must  be  considered  with 
considerable,  and  indeed  a  very  great  degree  of  caution. 

Now  witnossos  of  this  latter  class  we  have  upon  bolli  sides,  and  there 
is  one  observation  which  1  think  it  pertinent  to  make  concerning  the  com- 
parative tnislworlhiness  of  the  witnesses  upon  the  side  of  the  I'nilcd 
States,  and  upon  the  side  of  tireat  llritain.  In  the  Urilish  Counter  Case 
will  be  found  varions  aflidavils  tending  to  show  that  the  persons  whose 
aflidavits  were  given  in  the  Case  of  the  llnited  Stahss  were  not  correctly, 
reported  by  the  persons  who  took  their  aflidavits  —  statements  by  them 
that  they  did  not  say  the  things  which  were  imputed  to  them;  and  this  im- 
peaching evidence  of  course  goes  very  far,  necessarily,  to  discredit  those 
witnesses.  Where  it  is  shown  that  a  witness  has  made  two  state- 
ments at  two  diU'ereiit  times,  il  does  not  show,  indcuMl,  which  oni> of  the  sta- 
tements is  ti'iie  or  whether  cither  of  them  is  true;  but  it  does  siiow 
that  that  witness  is  not  to  be  credited.     The  number  of  instances  however 


—  ii: 


111(1  IIUTO 

III!!  com- 
le  I'liitcd 
iiitor  C.aso 
m-  whoso 
f'ori'i'flly, 
s  h\  lluMll 
il  lliis  iin- 

MJil   lll()S(! 

wo   shilo- 

.niioslii- 

Dos  show 

however 


in  wh'u'h  tlie  leslimony  of  witnesses  on  Ihe  piirt  of  the  I'nileil  Slides  hiive 
been  sneeessfnllN  inipeaehed  on  those  jironnds  ure  eoniparulivoly  few  ; 
liie  ^reat  l>nll\  of  tes*'         /remains  unimpeaehed. 

.Now  the  vulno  oi  iiony  of  Iliis  eharaeler  oCeoiii'sn  depends  very 

iar);ely  upon  wheliier  Ihe  side  a^'ainsl  which  il  has  been  iis(mI,  or  son^hl 
lo  '  i>  used,  has  had  an  opporliinily  ol'  sfriilini/.iiif:  il,  of  sidijeclin^;  it  lo 
ciilieisni  and  of  impeaching'  il  in  the  various  ways  in  \\hich  Ihe  lestiinoiiN 
(if  a  wiliiesscan  ho  impoached.  If  il  passes  llial  orileal,  llial  is  one  very 
(•(insi(i(M'al»le  evid(M;ce  in  its  faxour;  and  it  may  he  Iho  mon;  pi'operiy  rehed 
ou  if  it  has  suciiv.fnlly  passtni  such  an  ordeal  as  thai.  All  the  leslimony 
of  this  cliaracler,  or  sid)slantially  all,  upon  which  Ihe  (iovernini>nt  of  Iho 
Inited  Stales  relii^s,  has  heon  freely  and  fnlly  snhmilled  lo  (ireat  Hrilain, 
and  to  ils  .\f,'enls,  for  liie  purpose  of  erilicism  and  impeachmenl.  Tlieir 
leslimony  of  Ihe  same  cliaracler  however  has  never  Ixhmi  snhmilled  lo  us. 
I  liave  already  nMiiarked,  in  spiMiKiufj;  upon  a  motion  which  was  Itefore 
Mils  hody,  of  Ihe  inequaliiy  lo  which  the  I'niled  Slates  was  sidtjtieled  in 
lliat  parliculac.  I  have  remarked  upon  the  plain  and  obvious  advanta^^es 
wiiii'li  lineal  Iti'ilain  had  in  the  svay  of  refnlin^criticism  and  imp(Ni(diing 
Ihe  testimony  of  our  witnesses.  I  have  now  lo  say  in  view  of  Ihe  cir- 
ciimslanco  Ihal  ours  was  submilled  lo  tlnuii.and  that  llicy  chose  wilhont 
any  jiood  reason  lo  reserve  theirs  from  our  criticism,  Ihal  ours  is  enlilled 
lo  Ihe  ;;reater  crodil  wherever  it  comes  in  conllicl.  So  much  for  Ihe  Ics- 
liinoin  of  Ihese  witnesses.  I  am  nol  f^oiiif;  to  criticise  them  unduly  be- 
cause I  have  nol  Ihe  lime,  and  Ihal  work  will  be  performed  by  another. 

.Nov  ve  some  observations  lo  make  in  reference  lo  Ibecoinparative 

nierils  ■(•  joint  ami  S(!veral  reports  of  Ihe  Commissioners. 

Senator  Morgan.  —  Mo  you  make  any  motion  lo  exclude  that  pari  of 
Ihe  leslimonv,  in  the  Hrilisb  coiinler-case  which  you  say  oufjhl  to  have 
i;(Hie  into  lilt!  cas(!? 

Mr  Carter.  —  i\o  we  have  made  none.  I  pointed  oul  the  dil'licullies 
which  would  attend  Ihe  makiiif;  of  such  a  motion,  the  embarrassing; 
results  which  success  upon  such  a  motion  would  lead  to;  and  the  final  con- 
clusion of  those  who  represent  the  I'niled  Slates,  was  that  they  would 
accept  Ihal  testimonv  on  the  wholi^and  deal  with  it, with  ils  wei-^hl,  ils 
(■redihilily  and  ils  trust  worthiness,  by  brinj^inj;  lobear  upon  ils  Iriislworlhi- 
ness  the  coiisideralions  which  I  have  now  mentioned.  We  would  ac- 
I'cpt  it,  but  in  comiiienliu};  upon  its  weight  and  truslworthiness  before 
this  Tribunal  we  should  rely  very  largely  upon  this  circumstance,  that  our 
testimony  of  Ibis  sort  was  submitted  to  them,  and  Ihey  carefully  reserved 
theirs   from   our  attack. 

Now  as  lo  these  reports,  what  was  the  purpose  for  which  these  joint 
commissioners  were  appointed?  I  have  spoken  lo  that  point  already  in 
what  I  have  said  upon  the  arguments  of  Ihe  motion  lo  which  I  have  refer- 
red. The  idea  was  originally  suggested  in  the  scheme  of  selllement 
which  Sir  Julian  Pauncefole  proposed  loMr  lllaine. 

Senator  Morgan.  —  Do  you  mean  Ihe  draft  convention? 
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Mr  Carter.  — Thai  drall  eonvcnlioii  in  18',)U.  II  proceeded  upon  the 
slalemenls  by  Sir  Julian  I'aunccfote  lliat  llie  Iwo  (lovernnients  were  nol 
agnuMl  as  to  what  the  lads  wore  in  reference  to  seal  life,  and  the  modes 
I)y  which  they  were  rospcclivcly  pursued  upon  Ihcseaaiul  upon  Ihe  islands; 
thai  ir  I  hey  were  agreed  upon  Ihe  lads  il  would  he  proi)ahly  easy  lo 
settle  the  controversy  l)\  a  couvenlion  and  llial  Ihe  proper  thing  was  lo 
make  an  altenipl  lo  iu-rive  at  an  agreement  upon  Ihe  lads,  and  that  was. 
to  ap|)oiiil  men  of  inlellij^'uce,  men  ol'  science  —  in  one  word  experts, 
whose  Icslimony  could  hi?  Irusled  lor  that  joint  commission,  and  send 
them  out  to  Ihe  islands;  lor  them  to  make  an  investigation  of  all  Ihe  facts 
connecled  with  seal  lil'eand  Ihe  modes  hy  whidithe  seals  wen*  procured, 
and  I'cpoi'l  Ihoscl'ads;  and  rcporl  wlial,  in  their  opinion,  would  he  a  sel 
of  reguialions  designeil  lo  jirescrvc  Ih"  seals  from  exierminalion. 

The  idea,  therefore,  assumed  I  hat  I  hose  joint  (^.ommissioners  were 
persons  who  wereer\lirely  to  he  truslcd —  trusted  as  lo  their  intelligence, 
as  lo  Iheir  imparlialily,  as  to  their  scientilic  atlainmenls,  and  as  lo  all 
qualities  which  serve  lo  rccomiuend  the  opinions  of  men  lo  each  olhei'. 
They  wei'c  to  he  a  commission  of  experts.  My  learned  friend,  Sirt^hai'les, 
made  the  observation,  while  he  was  speaking  upnu  this  motion,  that  il  did 
not  a|)p('ar  lo  him  thai  Ihere  was  any  parliciilar  siinctily  connecle<l  with 
these  reporls  of  these  Joint  Commissioners.  I  hcg  leave  lo  dilFer  with 
him  upon  thai  point.  There  was  a  great  denl  of  sanctity,  using  Ihat  word 
in  the  sense  of  "  importance  '"  attaching  lo  them.  II  was  supposed  that 
Ihe-Jc  jiiint  Conuuissioners  would  lurnish  these  jwo  (!o\ernments  with  the 
absolute  li'uth  upon  Ihequ  slioiis  which  Ihey  were  appointed  to  examine, 
and  Ihat  Ihey  would  so  furnish  them  with  the  Irulh,  that  there  would  he 
no  diflicidly  in  reaching  an  adjuslmeiil  of  the  controversy,  on  Ihe  basis  of 
Ihe  eslablishmenl  of  reguialions  designed  to  preserve  Ihe  seals.  Thai 
wa,,  the  view  upon  which  these  joint  ('.(Miuuissioners  were  appointed,  anil 
we  have  Iheir  reporls  here.  These  gentlemen,  were  all  of  them,  men  of 
Ihe  highest  charader.  high  atlainmenls,  perfectly  competent,  all  of  them, 
to  make  a  thorough  investigation  of  Ihe  (pieslioussuhmilted  lo  them:  and 
lo  ascei'lain  Ihe  truth,  and  to  make  that  truth  apparent  in  Iheir  reporls. 
The  ('.ommissiiiiiers  on  lln;  pari  of  the  I  nited  States  ado|)ted  Ihal  view  of 
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the  I  nited  Slates  had  a  superior  claim  oi'  right,  lo  that  of  citizens  of  oilier 


nations.  In  II 


cse  seals,  wa 


'^(um 


lliini;  with  which  thev  had  no  com 


ern ; 


that  11 


(pi* 


ilioii  whether  the  citi/ens  of  other  nations  ha<l  the  right  l< 


pursue  the  seals  on  Ihe  high  seas  was  a  ipiestiou  with  which  Ihev  had  no 
concern:    that   Ihe  only  point  which  they   were    lo  iiivesligale  was  what 


methods    must    h 


iiiii'sued    III   ( 


irder  Ihat   the   race  of  fur-seals  uiav  he 


preserved  from  e\tiiidi(ui .'  In  olher  words  Ihey  looked  upon  tluMpiesliiui 
nol  in  Ihe  light  of  /Wr/.v,  ihal  here  are  dillerenl  powers,  both  of  Ihem 
capable  of  reaching  Ihe  seals  —  the  I'niled  Slates  ciipabli'  of  reaching 
them  on  the  land,  and  the  other  nations  capable  <d'  reaching  Ihem  on  the 


..1    llli-< 
-\t\i\  .Mil 
ll\('  ilUl' 

.Ml 


si'ii  —  and  lliiil  it  was  no  conuuon  aulliority  wliicli  could  conlrol  (Iiose 
rijilils.  Tlioy  did  iiol  look  upon  il  in  liiat  |i()inf  ol'viow  hul  llfcy  looked 
iijioii  il  as  if  tin;  wlioli;  world  was  one  coiintfy,  and  as  if  all  mankind  had 
llie  same  inlercsl;  an«l  lliofiuestion,  uiidlho  only  lliing  to  ho  asfertaint'd. 
was.  wlial  niL'asuros  wore  necessary  in  order  lo  preserve  those  seals,  lea- 
viiifj;  llio  question  us  to  whether  those  measures  conid  he  adopled  —  as  to 
wiu'lher  they  were  aj;reeal)le  (o  those  diilerent  countries,  —  (o  he  seltlcd 
h\  diplomatic  agencie    whicii  hud  power  over  sncli  qn<'stioiis. 

This  is  what  the  Comiuissioners  of  the  I'liiled  Stales  say  a>  lo  wiial 
Ihey  conceived  their  fiinclions  lo  he.  I  am  reading  now  from  paj;e  31.") 
of  Ihe  case  of  llie  United  Stales. 


Desiring'  tu  roiunvc  nvcrv  nhsl'ii'li^  in  Ilic  \va\  "!'  llir  iiiiiiiiMliiiii'  ciiisidiTaiinn 
i]f  this  siihjoct.  (lie  qacstiiiu  ol'  tiic  l'iirinali(y  ol'  tlir  r hiIjt.miin'  \va<  waivo'l  on  our 
side,  .•nil!  till'  l'oi'ni;il  nii'i-tin^;  of  lln' (".oinniissiunms  in  joint  Conl'inrncc  licj!;;!!!  on 
Ilic  allcrnoon  ol  I'chruaiy  11,  al  (lie  tli'|iailniutil  ot  Slali'. 

.Mr  .liiscpli  Slanli'vKidwn  \v:;s  silccli-il  as  Ihe  siMnclaiy  ol'  llir  j'ljni  ('(uriniissiiin 


111  Ihe  |iai 


I  of  IniliM  Slalcs,  and  Mr  Ashlcv  1 


I'OlKl 


Ih 


larl  .il'  Ureal  Urilain.  In 


ilcli'tniniinj.;-  Ilic  iialnr'c  ol'  Ihe  (•onlVi'cii''c  il  was  .-i^ 


d  Ihal  in  (>i'(!i'i' 


o  alliiw 


IVi 


sip 


ildc  (liscnssion and  nii'SCLilalimi  ot  views,  no  fuiinal  lecuidcd'  II 


le  nroeeed 


shdnlil  l)e  ki  jil  and  lliui  noni'   Inil  liie  I'oui  nn'inliei': 


d  (lie 


eoniniissMii  slur 


aid 


he  present  darin;^'  its  delihei'atiniis,  In  I'lMthei'  .illi'nipliiif.'  li 

ii|ii><i  llie  ln!le>l  expressimi  (rl  opinions  (hirinir  llie  ccnt'eii'iice,  il  was 

in  oiii'  sevi'ial  lepoiis  n"  releience  lo  persons 


niovi'  all  icstiiciioiis 


a^Teeil 


thai 


related  lo  views  or 


exnressei 


1  liv  ineinliers  of  Uie  coini 


sioii  during'  It 


"lllereiice,  sliould  lie  niaile 


Mei'lillL'S  of    lli( 


dill 


eoiiinii-si(i|i    (Ml"   indi!    alnn.sl  d.iil\   lidiii    llie   lilli   of 


I  ehniarv  niilil  the  till  id' .March,  on  vvliieli  day  Ihe  joint  repoil  was  signed,  and  the 
I'oiilVreiiee  adjourned  xiw  iHe. 

K:u\\  ill  the  progress  of  the  cinifcrenee  il  liecanie  e\ideiil  Ihal  lliere  were  wide 
ditferences  of  opininii,  led  only  .is  to  Ciniohisions,  hut  also  as  i,.  iae(-.  Il  seems 
piiiper  here  to  refer  hi  iil!y  to  the  altitude  id'  Ihe  Cnniinissioners  .'ii  Ihe  [larl  ol  Ihe 

deavomed  to  col)•^ider   the 


I'nited  Stales  or  lo  the  st  in(lp"iiii  iVoia  which  Ihey 
(pieslions  involved 

Tlio  instriR'lions  under  wliieh  w»!  acleil  are  contained  in  .\rli.le  l.\  of  Ihe.Vrhilra- 
lion  r.oinenlion,  and,  as  Cur  as  relates  lo  the  iialure  of  the  ini|iiiry,  are  as  hdlows. 

"  Kaeli  (iovernnienl  shall  appoint   Iwn  r.oniiiiissioners  to  invesliirale  conjidnily 


witii  the  Coiiiiiiissiiiners 


Ih 


liiir  (loveri'menl   all  the  facts  haviiiL;-  ndalion  to 
iiiiMsares  iieees>ar\   for  its  proper  prcdeclioii  and 


seal  life  in  Hidiriiif;-  s"a,  and  II 
preservation. 

This  si;nten<e  appears  to  lie  simple  in  its  'haiai  ler  .ind  eidir.  ly  i  tear  as  to  its 
iiii'aniiif;'.  The  mrasnres  lo  he  recoinmeiided  were  siudi  ;is  in  our  jiidfrment  were 
necessary  and  suriicien!  to  secure  the  propel  prolt.'clioii  aii,!  nreserv.atitni  of  .seal 
life.  With  iinesiiiiiis  of  inteni.ilional  riirhts.  Irealy  pnivisii.ns .  eoninierciiil 
iiiter.'sls,  or  imliliral  rolations  we  had  nothing  lo  do.  It  was  our  opinion  Hint 
the  consiileratiiins  of  the  joint  ("iornmission  oiifiht  to  liave  heen  roslricled  to  lhi.s 
[ihascof  the  ijiiestion.  so  tdcarlx  put  forth  in  the  af.'reenieiil  under  which  the  Coiu- 
inission  was  or;^iini/.ed,  and  so  evidently  the  oriu'in.il  inleiit  id' holh  finvenimeids 
vheii  Ihe  iincstifialioii  was  in  eoiiteiiiplalion. 

Had  the  p,"es(.| •, alion  and  perpeliialioii  of  seal  lite  alone   heen  cou-idered,  as 


,'i'd  li>   lis,  Ihere  is  liltle  douhl  that  Ihe  Joinl  report  woiilil  li; 


n  I 


;'ii  of  a 


Mil  11  iiioic  satislactorv  iialnn 


ml  that  it  wmild  have  included  niiieh  more  'liaii  a 


nil  re  ndleralioii  of  the  now  univi'rsidlv  adniilled  ''let  Hint  llie  iiii.iilii  r  of  seals  on 
ami  ficiiiiflnliii!.'  the  I'lihilof  Islands  \>  now  less  than  in  former  years,  and  thai  Ihe 
iiand  <d  inau  is  responsilde  for  this  diniinnlion. 


That 


our  own  view  ol 


the  iiatme  of  the  UisK  hehiri   us  was   i,id  shared  hv  our 


t2(l 


colluagiiL's  i'e[in,'S('iiliiin  llic  ollii'r  side  was  soon  iiiaiiilust,  and  it  liccaiiio  cloar  llial 
no  sort  of  an  acriiouu'nl  sul'litit'iilly  coiiiproliensivc  lo  Ix'  wortliy  orconsideralion 
and  at  tiio  same  linn;  dcsliiiile  LMiotifili  lo  allow  its  consoqucncos  lo  be  tlioiij,'lit  out, 
could  liu  readied  by  tbe  JoiiU  Conunission,  unless  wo  were  willinj.'  to  surrender 
absoluli'ly  our  opiuions  as  to  the  ed'eel  of  [)ulaj,'ic  sealing,'  on  the  life  of  the  seal 
herd,  which  opinions  were  founded  upon  a  eareful  and  iniiiarlial  study  (d'  the  whoh^ 
question,  involving;  the  residls  of  our  own  obsnrvations  and  those  ofniany  others. 
Under  such  circumstances,  the  only  coiu'se  open  tons  was  to  de(dine  accede  to  any 
propo>ilion  which  failed  to  oUcr  a  reasonahio  chance  for  the  preservation  and  pro- 
lection  of  seal  life,  or  which,  althounh  apparenlly  looliinf^iii  the  ri^dil  direction  was 
by  reason  of  the  vaj^ueness  and  ainbi^ruity  of  its  leinis,  ini'apabloof  detinile  interpre- 
tation, and  ^'enerally  uncertain  as  to  meanin^^  In  obedience  to  the  reipiirements 
of  the  .\rbitralion  Convention  that  the  four  Commissioners  shall,  so  far  as  they 
may  be  able  to  afj;ree.  make  a  joint  report  to  each  of  the  two  (iovernmenis, 
tht!  linal  output  of  the  Joint  C(unniissi(Mi  assumed  the  form  (d'  the  joint  reiuirt  sub- 
mitted on  .March  ith,  it  being  found  impossible  in  the  end  lor  the  C(unmissioners 
lo  a{,'rec>  upon  more  them  a  sinfjie  general  proposition  relating  to  the  decadence  (d' 
seal  life  on  IIk^  Pribilof  islands.  II  therefore  beciunes  nec(!ssary,  in  accordance 
with  the  further  provision  of  said  Con\entiou  for  us  to  submit  in  this,  our  separate 
|{c|ioil  a  l(derably  full  discussion  (d'  tin;  wlnde  i|uestion,  as  we  vii'W  it  from  the 
standpoint  referred  lo  above  as  being  the  only  method  (d'  treatnu'iil  which  ensures 
eidire  independence  of  thought  or  permits  a  logical  interpretation  of  the  facts. 

Now  I(!l  me  siiy  that  the  Brilisli  Commissioiu'is  took  an  entirely  dif- 
ferent view  of  their  fiinclions.  Their  view  was,  tiiat  here  was  a  iicrd  of 
seals  iiavinji  its  home  on  tiie  I'rihilof  islaiuls.  and  wliich  allbrds  certain 
superior  advanluf^es  and  facilities  to  the  Government  of  liie  I'nited  States 
for  takiiifj;  Iheni  on  the  islands.  On  the  other  hand,  these  seals  are, 
diirin;;  a  larj^e  part  of  the  year  in  liie  high  seas,  and  there  they  can  he 
piirsned  hy  liie  cilizensof  other  nations.  L'nder  these  circumstances,  liiey 
said  lo  themselves,  the  citizens  of  oilier  nations  have  the  .-.,'1110  right  l<> 
pin'siie  (hem  on  the  sea  that  the  I'nited  Slates  have  lo  lake  them  o;i  the 
land,  and  our  l'iiiicti(jii  and  our  oflice  is  lo  contrive  such  regwlatioiis 
consislenl  willi  Ihal  supposition  of  respective  national  riglils  j's  will  hest 
tend  to  preserve  the  seals.  Now  that  fact  is  manifest  all  over  their 
report,  bul  I  will  read  a  section  or  two  which  serves  lo  hring  it  out  very 
clearly.  Section  123  of  the  lleporl  of  the  Hritish  (lommissioners  wliich 
will  be  found  on  page  'H),  is  lo  this  elfect. 

Hesides  the  geniMal  rigid  of  all  to  hunt  and  take  llu'  fur-seal  on  the  high  seas, 
there  are,  however,  sonu'  sjiecial  interests  in  such  hunting,  of  a  prescriidive  Kind, 
arising  from  \ise  and  innuemorial  custutn,  such  as  those  of  the  "natives"  of  tlii> 


I'rihilof  i 


M 


ind: 
iska,  of  liie 


d  of  till-  inhabilants  of  the  Aleuti.in   island 


Soulh-easteri 


si  (\\'  Hrilisii  C.olumliia,  and  of  the  Stale  of  Washington.     Theit 


also  rights  depeiidi'iil 


sing  11 


irceilin. 


lUI 


mils  and  the 


position,  such   as   those  of  the  (iovernments 
oniroliiiig  the  territorial  waters  in  or 


icenl   to  wliicli   till 


lis 


penil 


th 


iinlcr   half  of  the  \car 


Such  rigli 


Is  d> 


pO!^ 

adj 

nol.  howi'vcr.  depend  on   position  only,  bul  also  on  the  tact    Ihal   the  seals  neces- 
sarily derive  their  sustenance  from  the  llsli   which  h'ei|uent  these  waters,  which, 

als,  wiiiilil  III!  available  lor  cajiliue  by  the  people 


it  mil  llius  ciinsumei 


bv   II 


of  the  adjaceni   coasts,     'riie  rights  of  Ibis  kind  which  How    I'roiii   the   |iossessiiin 
of  the  breeding  islands  are  w'ell  known  and  generally  acknowledged,   bul    those 
of  a  similai'  nature  resulting  from  the  siluation  of  the  winter  home  of  Hie  seal 
along  the  coast  of  Hritish  Coluniliia  have  nol  till  lately  been  fully  appreciated. 
I'.'i.  Ileferring  more  parlicularly  lo  the  I'ribilol'  islands,  it  must  perhaps  be  assu- 


I-'I  — 


ii,i;ii  SIMS, 
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li-iNistorn 
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\\\n\  lliat  no  iUianjcoiiimil  would  bo  I'lilcrtaincil  which  woiihi  throw  the  cost  ufthe 
selling'  apart  of  Ihcso  islands  as  i)n.'0<lin);  jiroiinds  on  the  United  States  (lovorn- 
rnenl,  toticther  with  lliat  of  Ihe  snpporl  of  some  300  natives. 

II  may  l)e  noted,  howc>vei-,  thai  sonu'  such  arranf;cnu'nl  would  offer  |)erhaps 
Ihe  best  and  simplest  s(dulion  of  Ihe  present  coidlici  ol  interests,  I'm'  Ihe  citizens 
(if  the  United  Stales  would  still  possess  eipial  rights  with  all  others  to  take  seals 
at  sea.  and  in  consc(|ueuee  of  the  proximity  of  Ihcii'  territory  to  the  scaling,' 
u'rnunds,  they  would  |)rohably  become  the  princi|)al  beiieliciari<'s. 

I'.',').  Any  such  disinleiested  protection  of  Ijreedinj;  islands  either  iiy  Russia  or 
Ihe  Unileil  Slates  \\ould  jiossess  liie  extreme  simplicil\  of  bein^r  entirely  under  the 
control  ofa  sinffle  (iovernment.  whereas  in  eve 
sary  lo  face  the  far  more  diflic\ill  pioblem  of  international  atireement  to  some 
code  of  rojjulalions  involvinjr  an  accompanyiii};-  cmlailmeni  of  riij;lils.     In  other 


ry  oilier  project  it  becomes  ncces- 


irds  any  such   arrangemeni   must   he  viewed   either  as 


■i-hls 


possession  o 


incession  of  certain 
lifih  seas,  or  a  concession  of  peculiar  rii-'hls  devidvinjj:  from  lerrilorial 
f  Ihe   breediii),'  islands  of  lln^  seal,  made  in  each  case  foi' IIk;  purjiose 


of  inducint,'  eiiuivaleni  concessions  on  the  othi'r  side  in  the  common  interest. 


I'2fi.   For  practical  purposes,   the 
leasnres  of  proleclioii  shall  ahsoluli 
id  every  method  of  lakiniJ 


1  consideration   is  that  any  scheme  of 
introl,  so  fnr  as  may  be  necessary,  any 
Is:  and  from  iiiduslrial  considerations,  and  in  order 
properly  to  delermiiie  ou  reciprocal  concessions,  it  is  necessary  to  assume  some 


ruling;  principle   i 


n  accordance  willi  wlii 


shall    be   governed,  and   such 


may 


be  found,  in  a  rough  way,  in  posluhitiui;  a  parity  of  interests  as  between, 


lagic  sealing  and  se: 


on  th(^  breeding  islands.      This  would  involve  Ihe  idea 


liiat  any  regulation  of  the  lishery,  as  a  whole,  slnuild  be  so  framed   as  lo  alford 
as  nearly  as  possible  an  eipial  share  in  bi'nelil  or  proceeds  lo  llii'si'  two  interssts. 

There  we  see  llie  views  upon  wliicli  llios(!  Couimissioiiers  un  llio  piirl 
olMIreal  Brilaiii  proceed.  Tliev  conceived  lliat  iiere  was  a  c  uillicl  helwceri 
llic  ri^'iil  of  nations  and  llial  liial  niiisl  \n\  taken  into  account  in  an^  con- 
sideration of  nieasin'(,'s  necessary  lor  the  |>reservali(»n  ol'lii  •  seal,  hecaiise 
tliat  eontlict  helween  Ihe  dillerenl  rif^hts  of  nations  could  iiol  he  settled 
liyany  scheme  of  Itejiulations  which  would  in  ellcct  lake  awav  (he  -wiiiios- 
od  rif^hl  ot'olie  nation  —  the  seals  must  [lerish  hel'ort!  Ihal  could  hi-  done. 
They  conceived  that  lliey  might  poslnlate,  as  the\  call  it,  a  parit\  ol  cir- 
cumstances between  theUnilcd  Slates  having  tlic  conlrol  ofhreeding  pla- 
ces, and  the  pelagic  sealers  who  could  pursue  them  at  sea;  and  ;dl  their 
iiivesligalions,  Iheir  opinions  and  their  reports  are  made  upon  thai  hasis. 

In  other  words  Ihev  conceive  themselves  lo  he  in  charge  id' Ihe  inle- 
i('s|s  of  pelagic  sealing,  which  is  for  the  most  pari  represented  ii\  Ihe 
inleresl  of  Canada.  They  conceived  Ihemseives  to  he  in  charge  ollheii- 
iiileresl  hound  lo  defend  it,  and  cousei|ucull\  their  re|)ort  will  he  loniid 
lo  he,  from  one  end  lo  Ihe  oilier,  a  del'enee  of  Ihe  inleresis  of  pelagic 
sealing.  Thai  is  the  character  of  it,  and  I  do  nol  mean  to  complain  of 
lliis,  or  to  urge  il  againsl  111  e  disliugnislied  gentlemen  who  were  the 
iiiilhipi's  ol'lhis  report  as  i'  ,_  piece  ol' nnrairness  on  thai  ground.  I  oiih 
slate  the  fact  that  Ihal  was  their  conce|ilion  ol' their  duties  ami  that  we 
must  take  that  lad  into  account  in  considering  their  report.  Thai  is  a 
pretty  decisive  lad.  In  what  category  does  ilpiil  them.'  \\  h\  IheN  are 
partisans,  jusl  right  oil',  just  as  much  as  my  fricMids  on  the  other  side 
ire,  here.  Tliev  are  det'ending  from  the  heginiiing  to  the  end  the  inler- 
esis of  pelagic  sealing. 


122  — 

Ho^v  does  tlia(  operate  upon  llie  evideiKC  wliicli  lliis  Trilmnal  ouglil 
to  place  on  llieir  loncliisions?  It  is  entirely  destriu'tive  —  that  is  the 
simple  matter  of  it —  exccpl  as  to  a  very  liniiteil  extent.  When;  these 
gentlemen  speak  and  testify  as  to  fuels  which  they  say  fell  under  their 
personal  ohservalion,  of  course  they  are  lo  he  treated  as  witnesses  of 
those  facts  of  the  most  unimpeaciiahle  ciiaracter,  hul,  nevertheless,  witnes- 
ses actinj;  under  a  strong  bias.  Where,  on  the  other  hand,  they  proceed 
to  give  us  their  opinions  as  to  what  the  facts  are,  their  opinions  are  lo  be 
discarded  allogelhor  as  being  tiie  opinions  not  of  impartial  bul  of  partial 
obs(.'rvei's,  which  are  liUelhe  opinions  ol't^ounscijanddilVer  in  no  respects 
from  them.  That,  1  vcntui'c  lo  say,  was  an  enliiely  erroneous  constrm'- 
tion  of  llu'ir  duties  as  marked  out  by  the  Treaty.  The  conception  of  the 
Treaty  was  lliat  the  opinions  of  Ihese  gentlemen  as  to  facts  should  have 
the  liighesi  value,  and  siiould  prove  the  existence  of  the  facts  lliemselves 
quite  independently  of  the  question  as  to  wiietherliiey  had  actually  observ- 
ed the  facts  themselves. 

What  (he  two  Governments  wanted  lo  know  was  what  Ihe  fads  were. 
They  sent  these  Commissioners  tiiere  to  inquire  wiiat  tiie  facts  were.  Of 
course  Ihey  could  not  ascertain  Ihem  all,  or  anylliing  hula  very  small 
part  of  them,  by  personal  observation.  They  sen!  them,  tiierefore,  lo 
make  inquiries  and  lo  communicate  to  the  two  (iovernments  concerning 
llie  results  of  liieir  en(|uiries  upon  (piestions  of  lact;  and  therefore  liieir 
opinions  were  designed  to  he,  and,  if  they  acted  in  accordance  with  this 
conception  of  their  fuiiclions  would  justly  be,  evidence  of  the  facts  them- 
selves. Tiiey  were  lo  make /((/'/;/  incpiiries  too;  but!  would  not  draw  a 
very  close  line  between  Ihe  modes  by  wiiich  tliev  gained  their  information. 
If  liiey  had  Ihe  |)ropei'  conception  of  Iheir  fiincliiuis,  liieir  opinions, 
drawn  from  Ihe  besi  sources  which  were  open  lo  Ihem  as  I)  Ihe  facts 
and  as  to  liie  measures  necessary  for  Ihe  preservation  of  the  fur-seal, 
would  be  regarded  as  evidence  of  lliose  facts,  and  evidence  of  the  iiighesl 
characler.  Hut  it  all  depends  upon  Ihe  (|ueslion  wiiclin'r  Ihey  were  acting 
impartially,  and  wlielhei'  Iliey  were  acling  in  accordance  witii  tiie  concep- 
tion of  their  duties  under  which  thev  were  appointed. 

The  President.  —  in  jioinl  of  fad,  lliey  made  separate  observations. 
did  tiiey  not? 

Mr  Garter.  —  Yes;  lliey  did  make  separate  observations.  Of  course, 
the  general  intent  of  the  Treaty  undoubtedly  was  that  Ihese  observations 
were  to  bi^  joint,  but  if  bolli  sets  of  Commissioners  had  aded  in  accor- 
dance with  Ihe  conceplion  of  their  dntio  which  is  maikcd  out  in  Ihe 
Treaty,  I  do  not  think  tiiat  any  serious  diiTerences  would  have  arisen 
between  them  upon  lads  which  lliey  did  not  jointly  investigate. 


Now.  with  lliese  observations  concerning  tiie  relative*  weijilit  which 


IS 


lo  be  assigned  lo  Ihe  lleporls  of  these  Commissioners,  I  proceed  lo  stale  the 
fads  in  reference  to  the  nature  and  habits  of  Iho  seals;  and  for  that  pur- 
pose I  shall  employ  the  Heporl  ol  the  Americaii  Commissioners,  for  it  stales 
lli(>m  with  the  greatest  precision  and  with  Ihe  greatest  apparent  impar- 
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tiality; and  I  tliink  it  will  be  found  that  the  statement  of  facts  thus  made 
hy  them  is  abundantly  established  by  the  testimony  in  the  Case. 

The  President.  —  Do  you  intend  to  indicate  the  points  of  fact  u|)on 
wliicli  both  sets  of  Commissioners  were  agreed,  or  do  you  intend  to  indi- 
cate merely  the  American  observaticns? 

Mr  Carter.  —  !  intend  to  talie  tiie  .\merican  observations,  —  the  iJe- 
porL  of  tiie  American  Commissioners  as  to  the  nature  and  habits  of  the 
fur-seals. 

The  President.  —  Witlioul  noliciu}!;  whether  the  Commissioners  of 
Grout  iJritain  concurred  ? 

Mr  Carter.  —  Witlioul  noticinj;  whether  the  Uritish  Commissioners, 
concurred  or  not.  I  shall  point  ont  presently  that  the  British  Commis- 
sioners, although  their  IJeport  contains  a  multitude  of  doubts  as  to  whe- 
ther this  thing  or  that  thing  is  true,  and  conjcclu""s  that  this  or  that 
other  thing  may  be  true,  yet  when  you  come  to  sec  whether  they  really 
dissented  from  this  statement  of  facts  by  Ihc  .Vmei'ican  Commissioners, 
the  dissent  will  be  found  to  be  of  a  very  small  amount. 

Now,  as  to  the  facts  in  the  life-history  of  the  fur-seals,  [  will  read  from 
oagc  To  of  my  .\rgument. 

The  Ncirlliorn  fur-seal    f'lillnrliiiiii.^  iirsiniis)  is  an  inliiiliilaiil  of  lierinir  Sen  ami 

the  S f  (llihiilsk,  where  il  hn^i'ils  on  I'oikv  islands.    Only  fimr  hi'eeilinf.'  ('oli)nies 

are  known,  namely,  il^  on  Ihc  I'i'ihilof  islands,  hidonjjini;  lo  Iho  United  Stales;  ('i) 
on  the  Counnandur  Islands,  huloiijjiu^'  lo  lUissia:  ,'.\.  on  Robhen  Ri'cf,  helon^rinf;  lo 
Ilnssia;  and  ti  on  the  Kurile  Islamls.  helon^'in^,'  lo  Japan.  The  Prihilid'  and  Coni- 
niander  Islands  are  in  lierinj:  Sea;  ItohliiMi  lli'ef  is  in  Hie  Sea  id'dkholsk;  near  the 
island  of  Sa^dialien.  and  Hie  Kiirilc  islaieU  are  hi'twi'en  Yezo  ami  Kaniehatka.  The 
species  is  not  known  (o  breed  in  any  ollierparl  (d'llie  world.  The  fnr-seals  of  l^obos 
Island  and  the  south  seas  and  also  those  (d'  the  Galapajjus  Islands  and  He'  islamls  oil' 
lower  California,  belong  to  widely-dilVurent  species,  au<I  arc  placi'd  in  dilfi'renl 
frenera  from  the  Nortle'rn  fnr-seal. 

In  winler  Hie  fur-seals  mii;rate  into  Ihe  North  I'aeilic  (Ircan.  The  herds  from  the 
C.oinniiinder  l.dinid',  Itobben  Ilecf,  and  llii>  Kurile  Islands  niov(>  south  alon^'  the 
,lapan  coasl,  while  Ihc  herd  beloni;in^' to  the  I'ribilnf  Islands  leaves  tiering  Sea  by 
the  easli'rn  i)assi's  of  tin'  .\leulian  rliain. 

;i.The  fnr-si'als  of  Ihr  Piibihd'  Islands  do  nol  mix  wiilh  Ihosc  of  the  r,onimander 
and  Kurile  IslamU  at  any  line'  ol  Ihc  year.  In  >nninicr  the  two  herds  remain  entirely 
disliiiLl,  se|i,.raled  by  a  walcr  interval  of  several  hiiiidrcd  miles;  and  in  their  winter 
niiyralioiis  Ihosi!  from  the  I'libilof  Islands  follow  Ihc  .VmcMican  coast  in  a  sonlheasl- 
erly  direelicjn,  while  those  from  Ihc^  Hoinnionder  and  Kurib'  Islands  follow  the 
Siberian  and  .lapaii  coast  in  a  sonlhwc<lciiy  direction,  the  two  herds  beiiiir  separa- 
ted in  winter  by  a  water  interval  of  several  thousand  miles. 

This  rcgiilarily  in  Ihi'  movements  «[  the  dilfcrent  herds  is  in  obedience  to  Ihe 
Well-known  law  that  iiuiiininrij  iniiiniilsfnlldir  il'fiiiil"  nmlox  in  mii/yatiiiii,  uml  yturu 
i/ear  iifirr  i/cnr  nf'ler  i/'-nr  hi  l/ic  siniio  phires-  h>  hrml.  Were  il  nol  for  Ibis  law,  I  here 
Would  be  no  sneli  tiling  as  stability  of  spei'ies,  for  interbreeding  and  exislence  ui\der 
di\ersc  physiogra|diir  condilions  would  destroy  all  sjiecitic  chaiacters. 

The  pcl.igc  (d' the  Pribibd' fur-seals  dill'er-^  >o  markedly  from  that  of  the  Com- 
uiandcr  Islands  fur-seals  lli.il  the  two  are  readily  disliiiguished  by  exjicrl'^,  and  have 
very  different  valui's,  Ihe  former  commanding  much  higher  jirices  than  the  kilter 
at  Ihe  regular  London  sales, 

t,Tlit,'  old  hreediiigmales  of  Ihe  I'rihilof  herd  .ire  not  known  to  rangeinuch  south 
of  the  Aleutian  Islands,  but  the  females  and  ycnuig  appear  along  the  ,\merican  coasl 


as  fai'soiilli  as  iiordieni  Calilbrnia.  Iletiirniii^',  llie  lionis  oi'  rcinalps  iiiuve  iiuilli- 
ward  along  the  coasts  of  (h'r'gon,  \Vasliiiij,'loii  and  Mrilish  Coliiml)ia  in  January, 
February,  and  March,  occurriii^r  al  varying  distances  from  sliore.  Follcjwing  Ilic 
Alaska  coast  northward  and  wcslward,  Ihcy  Icavo  the  North  Pacific  Ocean  in  .Innc, 
traverse  the  eastern  passes  in  tile  Aleulian  chain,  and  |irucecd  at  once  to  tlio  I'ribiluf 
Islands. 


Their  inigralions  as  described  in  tliis  Hoporl  are  rouglily  repi'esenled 
on  Ihis  map.  Wlien  liiey  leave  the  I'liiiiiol"  Islands  in  llie  anUinin,  lliey 
go  on  llieir  sonlhern  niii^ralion.  taking  llii-s  j,'onoral  course  lo  the  coast 
olCalilbrnia  and  comparatively  speakinj;,  widely  dispersing. 

\Di'srnliiii(j  the  raiirsc  on  the  iii(i/i.\ 

On  their  return,  they  Ibllow  a  course  nearer  the  shore  passing  Ihrongh 
the  eastern  passes  of  the  Aleutian  chain  hai  U  lo  the  Prihilot' islands. 

The  President.  —  Do  you  mean  thai  they  pass  in  the  territorial 
walers.  —  you  .iientioned  that  Ihey  passed  near  the  coast? 

Mr  Carter.  —  Do  you  mean  liie  territorial  waters  within  .'{  miles  of 
Ihe  shore? 

The  President.  —  Well,  I  meant  what  is  usually  meant. 

Mr  Carter.  —  I  believe  never.  Of  course,  scallcrod  seals  may  occa- 
sionally go  in  ;  but  as  a  herd  n(>vcr.  I  lliink,  in  as  near  lh(>  shore  as  that. 
When  they  go  through  the  passes  of  the  Aleutian  chain,  — those  narrow 
places,  —  very  likeh  Ihey  pass  within  thai  distance  of  Ihe  shore. 

Senator  Morgan.  —  I  think  theie  is  some  teslimony  tn  show  that  Ihe 
fur-seals  have  sometimes  pulered  and  been  captured  in  the  straits  of  Fuca. 

Mr  Carter.  —  Yes  :  there  is  a  great  deal  of  suggestion  here  and  there 
of  evidence  of  a  conjectural  character,  that  seals  visit  this  place,  haul  out 
on  thai  place, and  breed  (Jii  other  places  than  Ihe  I'libilolf  islands.  I  am 
taking  now,  as  correctly  representing  the  facts  as  esta!)lished  by  the  evi- 
dence, Ihe  Iteporl  of  the  views  of  the  American  Commission.  I  feel 
myself  tolerabh  cei'lain  thai  when  llieir  |{e|)ort  comes  lo  he  compared 
with  Ihe  evid(Mi('e  and  when  all  tin;  evidence  is  Ihoioughly  sifted,  it  will  be 
found  that  their  statement  will  slaiid  in  the  main  as  a  truthful  and  accu- 
rate account. 

Senator  Morgan.  —  is  Iheir  statement  hasiMl  nn  Ihe  same  evidence 
that  Ibis  Tribunal  has  to  consider  ;  or  is  it  based  on  facts  which  have 
come  lo  Iheir  knowledge  as  Experts? 

Mr  Carter.  —  Upon  both  sorts  of  evidence.  Their  statements 
have  the  characli'r  of  evidence.  They  were  appointed  for  the  purpose 
of  giving  their  opinions  upon  these  questions  ;  and  their  opinions  from 
whatever  sources  derived,  are  therefore,  evidence  of  the  facts  wliicli 
they  state.  They  are  original  evidence  of  lliose  facts  which  need  not 
be  substantiated.  Al  Ihe  same  lime,  they  are  sid)slantialed  by  Ihe  great 
weight,  as  we  think  the  overwhelming  weight,  ol  the  testimony  which  is 
before  this  Tribunal. 

Senator  Morgan.  —  I  suppose  the  same  eflect  is  conceded  lo  the 
Iteporl  of  the  (".oirmissioners  on  the  pari  of  Great  llritain? 


Mr  Carter.  —  I  liavc  had  occasion  lo  observe  thai  so  far  as  (he  opi- 
nion ri  llioso  Commissioners  j^oos  as  lo  facts,  —  so  far  as  their  state- 
ments purport  to  be  based  on  otlicr  observations  tiian  their  own,  I  have 
submitted  grounds  and  reasons  whicii  lead  me  lo  tiie  belief,  and  which  1 
think  will  lead  the  Tribunal,  or  should  lead  the  Tribunal,  to  the  belief,  that 
those  statements  are  not  to  be  taken  where  they  conflict  with  the  state- 
ment of  the  American  Ommission. 

The  President.   —  You  lake  the  American  opinions  as  evidence  ? 

Mr  Carter.  —  I  do. 

The  President.  —  And  reject  the  Hrilish  opinions  as  evidence? 

Mr  Carter. —  I  <lo  in  general,  and  tlial  for  the  reasons  slated,  that  the 
opinions  of  the  .Vmericiin  (".ommissioners  are  in  pursuance  of  the  duties 
imposed  upon  them  by  the  terms  of  the  Treaty,  in  accordance  with  their 
conception  of  liieir  functions  based  on  the  Treaties,  and  the  views  of  the 
Hritish  Commissioners  are  based  on  different  conceptions. 


to  the 
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,'i.  TliP  old  'Ijivedin;;)  iikiIcs  reacli  (lie  islands  niiich  earlier,  liio  first  coming Ihe 
InsI  wiM:k  in  April  or  early  in  May.  Tliey  at  once  land  and  take  stands  on  the  rook- 
erics,  wlieri!  they  await  the  arrival  ol'  the  leniales.  IJieli  male  (called  a  bnll) 
seli'cls  a  larf:e  rock,  on  ur  neai'  which  he  remains  mil II  An^iiist,  unless  driven  oft 
by  stronger  bulls,  ni'ver  leaviiij;  lor  a  siiigb;  instant,  iii^lit  or  day,  and  takinj;  nei- 
ther food  nor  water.  Hoth  before,  and  for  sometime  after  the  arrival  of  the  females 
((•idled  rows)  Ihe  bulls  liLrlit  savairely  ainoiii:  Iheinsidvos  for  jiositions  on  the  rook- 
eries and  for  possession  of  Ihe  cows,  and  many  are  severely  wounded.  All  the  bulls 
are  located  by  June  t!(). 

li.  The  bachelor  seals  (holliischickie)  bei;iii  to  arrive  early  in  May,  and  largo 
numbers  are  on  the  hauling  grounds  by  lhe(>nil  of  May  or  tirst  week  of  Juno.  Tliey 
begin  to  leave  the  islands  in  November,  bill  many  r(Miiain  into  December  or  January, 
and  suiiietimes  into  Kehruary. 

7.  The  cows  begin  arriving  early  in  June,  and  soun  apjiear  in  largo  schools  or 
droves,  iiimiense  numbers  taking  their  [daces  on  Ihe  rookeries  each  day  between 
llic  niiddlo  and  end  of  the  month,  Ihe  precise  dates  varying  with  the  weather. 
Thi'V  assemble  about  the  old  hulls  in  compact  groniis,  called  harems.  The  harems 
a'c  complete  early  in  July,  al  wliicb  time  lln'  breeding  rookeries  attain  their  maxi- 
mum size  and  coinpaclness. 

X.  The  cows  give  iilrtli  In  their  young  soon  alter  taking  their  places  on  the  lia- 
icnis,  ill  Ihe  latter  part  of  June  anil  in  July,  bill  a  few  are  delayed  until  .\ugusl. 
The  period  of  gestation  is  lielwei'U  eleven  and  twelvi'  nionlhs. 

'1.  A  single  young  is  born  in  each  instance.  The  young  at  hirlli  are  about 
eipially  divided  as  to  sex. 

to.  file  act  of  nursing  is  performed  cm  land,  never  in  the  water.  II  is  neces- 
sary, Iherefore,  lor  Ihe  cows  In  n'lnaiii  al  the  islands  until  the  young  an"  weaned, 
which  is  not  until  they  are  four  or  live  months  idd.  Kach  mollier  knows  her  own 
pup.  and  will  iiol  permit  any  other  to  nurse.  This  is  Ihe  reason  so  many  Ihonsand 
pups  starvi!  lo  dealli  on  Ihe  rookeries  when  Iheir  luolliers  are  killed  al  sea.  We 
lia\i>  repeatedly  seen  nursing  cows  conii'  out  of  Ihe  water  and  search  for  their 
young,  ol'leii  travelling  considerable  dislanees  and  visiting  group  after  group  of 
imps  before  llnding  Iheirowii.  On  reaching  an  assemblage  of  pups,  some  of  which 
are  awake  and  others  asleep,  she  rapidly  moves  iilioni  aiiiong  them,  siiifling  al  each, 
and  llii'ii  gallops  (dV  to  Ihe  in^xt.  Those  llial  are  awake  advaiiee  toward  her,  with 
llie  evident  purpose  i>(  nursing,  liiil  sbi'  repids  llieiii  with  a  snarl  and  jiasses  op. 
When  she  llnds  her  own,  she  fondles  it  a  iiioiiieiil.  Iiirii-  parity  over  on  her  side  so 
as  to  present  her  nipples,  and  it  promptly  begins  to  suck.  In  one  instance  we  saw 
ii  molhor  carry  her  pup  back  a  distance  of  l.'i  metres  (iiO  feel)  before  allowing  it  to 
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nui'so.  II  is  siiid  thai  llii'  rows  ^^l)llloliln('s  rpcof,'nizo  their  ynunf;  by  llieir  itv,  ;i 
sorlof  bloal. 

11.  Sonn  afirr  lilrlli  liic  pups  niovp  iiway  from  llin  haroms  and  liiiddlo  li>};ollirr 
in  small  j:roiips,  callod  "  pods  ",  aloiiL.'  IIk^  borders  ollbe  breeding'  niokpi'los  and  at 
some  (llslancc  I'rom  llie  waler.  The  small  {.'roups  firadiially  iinile  lo  Inrm  larger 
{.'roups,  wliiuli  move  sbiwly  down  lo  Ihe  water's  o(l),'e.  When  six  or eijrht  weeks 
old  the  pups  bo{.'in  to  learn  to  swim.  iNdt  only  arc  Ihe  younj.'  nut  born  at  sea.  but 
if  socin  alter  birth  Ihoy  are  washed  into  tin'  sea  they  are  drowniMl. 

1-2.  The  fur-seal  is]iolyj.'amous.  and  tiie  male  is  ;it  least  live  times  as  lar^re  .isthe 
female.  As  a  lule  each  niali' serves  about  tifleenor  Iwenly  females,  but  in  some 
eases  as  many  as  titty  or  more. 

13.  The  act  of  copulation  takes  plaee  on  laud,  and  lasts  bom  live  toteuminntos, 
Most  of  Ihe  rows  are  served  by  the  middle  of  July,  oi'  sonn  al'lei'  the  birth  of  their 
pups.     They  then  take  Ihe  waler,  and  couu^  and  |.'o  for  food  wliib'  unrsin^r. 

1 1.  .Many  youii);  bulls  succeed  in  seeuriuj;  a  lew  cdws  behind  or  away  lium  the 
breeding;  harems,  iiarticularly  late  in  Ihe  season  i'al'ter  Ihe  middle  of, Inly,  at  which 
lime  the  re^rnlar  harems  bcfrin  lo  break  up).  It  is  almosi  certain  that  many,  if  not 
mosl,  of  the  youn^r  cows  ai'e  served  for  Ihe  tirst  linu-  by  these  younj;  bulls,  either 
on  the  bauliu},'  {.'rounds  or  alon{.'  Ihe  water  front. 

These  bulls  may  be  distin{;uished  at  a  {.'lance  from  those  on  the  re{rular  harems 
by  the  ciicumstance  that  they  are  fat  and  in  excellent  condition,  while  those  Ihal 
have  lasted  for  three  nn)ntlis  on  the  breeilin{c  rookeries  are  nuu'b  emaciated  and 
exhausted.  The  youti{;  hulls,  even  when  they  have  succeeded  in  caplurin{,'  a  num- 
ber (d'  cows,  can  be  driven  from  Ibeir  stamls  with  little  dil'ticully,  whib;  (as  is  well 
known)  Ihe  old  bulls  on  the  harems  will  die  in  Iheir  tracks  rather  than  leave. 

i;;.  1'be  cows  are  believed  to  take  the  bidl  lirsl  when  two  years  <dil,  and  dcdivei' 
Iheir  tirsi  pup  when  three  years  old. 

1(1.  Itnlls  tirst  lake  stands  on  the  bree(lin{,'  rookeries  when  six  or  seven  years 
(dd.  Helore  this  they  are  not  powerful  enou{.'h  lo  li{rht  the  older  bulls  fur  jiositions 
on  the  harems. 

17.  Cows,  when  nursin{;,  re{;iilarly  travel  long  distances  lo  f(!cd.  Thoy  are 
frequently  found  100  or  l.'io  miles  from  Ihe  islands,  and  sometimes  Jil  {rroater 
distances. 

18.  The  food  of  Ihe  fur-seal  consists  of  11 
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crustaceans,  and  probably 
other  forms  of  marine  life  also.     (See  .\ppendix  E^ 

19.  The  {.'real  majority  of  cows,  pui)s,  and  such  id'  Ihe  breedin},'  bulls  as  have 
not  already  {;oni>,  leave  the  islands  about  the  middle  of  .November,  the  dale  varying 
considerably  with  the  season. 

20.  Part  of  Ihe  nonbreedin{;  mali<  seals  ;  hidluschickie).  lo^retber  with  a  few  old 
bulls,  remain  until  .lanuarv,  and  in  rare  instances  mdil  r(d)ruarv,  or  even  later. 
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of  the  year,  or  from  Iwo-lhirds  to  Ihree-lourtlis  of  the  time,  and  in  mild  winters 
sometimes  durin;J  the  enliri!  year.  The  breedin{r  bulls  arrive  earliest  and  remain 
continuously  on  the  isl.ands  about  four  months:  Ihe  breedin{,'  cows  remain  about 
six  monlbs.and  jiart  of  the  nonbreedin{,' male  seals  about  ei{.'hlor  niTii>  months,  and 
sometinu!s  tliron{.'honl  tin!  eidire  year. 

22.  Dm-in{;  the  northward  mi{.'ralion,  as  has  been  slated,  the  last  of  Ihe  body  or 
herd  of  fur-seals  leave  the  Ntulh  I'aeilic  anil  enter  lierin{,'  Sea  in  the  latter  pari  of 
June.  \  few  scattered  inilividuals,  however,  are  seen  (lurin{rtlie  summer  al  various 
p(dnts  ;doii{.'  (he  .Norlbwest  Coast  :  these  are  iirobably  soiils  that  wen'  so  bailly 
Wounded  by  pela.Lric  sealers  (bat  they  could  not  travel  with  the  rest  id'  the  herd  lo 
the  I'ribilof  islands.  It  has  been  alle{.'ed  that  youn  r  lur-seals  have  been  loiiiid  in 
early  summer  on  several  occasions  alon{t  the  coals 'if  Hrilish  Columbia  .iiid  soudi- 

ilhentii-  ease  of  the  kind  has  come  to  our  notice,  it 


eastern  Alaska.     While  n^ 
would  be  expecleil   from  the  hir{ 


mbe 
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and  spring;  alon{;  tlu;s(!  coasts  and  a  e  lln'reby  riMidcred  unable  to  reach  the  briicd- 
iu{.'  rookeries  and  must  jierforce  {five  birth  to  their  youn{.'  —  perhaps  prematurely 
—  wherever  Ibev  niav  be  at  the  time. 
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23.  Till'  rcnsnii  llic  iiiprllicrri  rni'-sfiil  inhiibils  llic  I'riljylnCrisliinds  lo  the  oxclu- 
sidii  III' nil  iitlicr  islands  ami  loasls  Is  lliiil  il  licri!  liiuls  liir  ('liiiiallc  anil  physi- 
cal idnililiiiHs  necessary  to  lis  lil'e  svaiils.  This  species  i'e(|uires  a  uuilormly 
l(i\v  leiiiiii'ialiire  and  oveicasi  sky  atiil  a  l'"iii:\'  alnmspliere  to  pievenl  (lic^  snn's  lays 
linni  injuring''  il  dni'in);  the  Inn^'  snniniei'  seasim  when  il  remains  upon  Ihe  rouk- 
iries.  II  rcipiiics  also  rocky  hi'arhes  on  which  lolMinf-'Idilli  its  yonn^'.  No  islands 
Id  Ihe  noi'lhwai'd  oi'  sonlliwaid  of  Ihe  I'lihilol'  islands,  with  the  possilih'  exceplinn 
dl'  liniileil  areas  un  Ihe  Aleutian  chain,  are  known  lo  possess  the  i'ei|uisile  eoiuhina- 
tidii  (d'  cliinale  and  physical  <'onililiiins. 

All  slalenienis  lo  Ihe  (dt'eel  thai  liir-seals  of  this  species  roiincily  hred  on  the 
coasts  and  islands  ol' Caliloinia  and  Mexico  ;n'eeir(iui'ous,the  seals  reinaiuiiij,' there 
lielunyinj,'  to  widely  dilVereut  species. 

Tlial  is  iill  lliiil  I  propose  lo  read  iil  present  from  lliis  report,  and  il 
};ives  a  general  description  of  the  nature  and  liahils  upon  llicsc  islands  — 
Ihe  condition  of  tlic  life  upon  llic  islands,  and  the  facts  altcnding  the 
iiiij;ration  of  tlio  s(?al.  There  are  some  fiirllier  pro|»osilions  or  matters  of 
lad  in  addition  to  this  which  I  desire  to  lay  hefore  llie  Arhitrators,  lo- 
:;ellier  witii  wiial  I  iiave  thus  read  from  this  report;  and  first  1  read  what  is 
our  view  of  these  facts  whi(  h  will  he  found  on  page  79. 


I'insT.  In  aildilion  to  tliecliinalic  and  physiial  coinlllions  ahove  enunieraled  as 
necessary  lo  render  any  place  suilahle  lor  a  hreediii),'  ;:i'ound  I'or  the  se;ils.  exenip- 
lion  IVoni  hostile  attack  or  ni(destatidn  hy  ni:in,  orolhi'r  terrestrial  enemies,  should 
hi'  iiiclinled.  The  ilel'enc(dess  eundilion  ol'  these  animals  upon  the  land  renders 
this  seem  ity  inilispensahle.  IT  no  terrestrial  spid  comIiI  he  lonnil,  possessiiif;  Ihe 
ravoiahle  climatic  and  physic:d  reipiirements  ahove  menliiined  and  which  was  not 
allhe  same  lime  exempt  I'rom  the  unre^Milaleil  and  indiscriminate  hoslilily  of  man, 
the  race  would  speedily  pass  away. 

SiXdNli.  Tile  mere  presence  ol  man  npun  liie  hieedinjr  places  dues  nut  repel 
the  seals,  ncir  operale  uid'avorahly  upon  Ihe  work  of  reproduclioii.  (tn  the  contrary, 
ihe  presence  and  Ihe  protection  which  he  alone  is  ca|>alile  of  alVordin^',  hy  keeping' 
dll  maiauilers,  are  ahsolutely  ni'cessary  lo  tlii  I'escrvation  of  the  species  in  any 
considerahle  nundjers. 
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That  slatemcnt  is  of  course  siihstantialed  hy  wliat  we  know  respec- 
'ing  the  numhers  of  seals  of  similar  elmraclcr  in  Ihe  Soulli  Seas  in  former 
periods  —  they  existed  in  great  iniiltiludes;  not,  however,  being  proli'cled 
on  the  i)ree(ling  places  by  men.  they  were  visited  by  vessels  tilled  out  for 
llieir  ca|ilm'e,  and  were  very  speedily  destroyed. 

Then  : 

Timiii.  If  man  invites  the  seals  to  coim;  upon  their  chusen  resdi'ls,  abstains  IVum 
slanybterinf;  them  as  they  arrive,  and  cherishes  the  brei'diiiLr  animals  during,'  their 
sdjnnrn,  Ihey  will  as  conlldcnlly  submit  tlicnr-elves  to  his  pdwer  as  domestic  ani- 
mals are  wont  to  do.  II  then  becomes  entirely  praclicaldc  to  select  and  sei)arale 
from  the  herd  for  shiut;hler  such  a  number  of  iidn-brecilin^  animals  as  may  he 
safely  taken  wilhuut  i'nci'oachinf,'U|)on  the  peiniaueni  slock. 

That  statement,  if  disputed  would  he  ahnndanlly  proved  by  the  evi- 
dence. We  Know,  of  course,  from  experience  on  Ihese  islands  thai  the 
mere  presence  of  man  does  nol  repel  the  coming  of  Hits  seals  at  all.  They 
come  up  and  land  with  perfect  cotilidciicc,  knowing  that  they  will  not  be 
<listurbe(l  and  after  a  time  it  is  perfectly  possible    or  man   lo  separate 
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from  llie  herd  llio  non-broodiiif^  mnlos.  They  iiro  not  porinitted  to  mingle 
with  Iho  herd.  They  do  not  hind  upon  these  iiarems;  theohl  hulls  drive 
them  a\Miy,  and  it  is  not  until  they  are  fi  or  7  years  old  that  they  are  lit 
lor  service  or  are  called  upon  to  serve  upon  the  rookeries,  and  until  Ihey 
are  of  that  iv^c,  they  haul  oid  (as  it  is  called)  either  upon  the  regions 
beyond  the  rookeries  or  on  the  beaches  or  sandy  places  somewhere  uway 
from  them.  While  those  which  haul  out  by  themselves,  these  young 
males,  being  separated  from  the  res!  of  Ihe  herd  can  be  diiven  lo  a  con- 
venient place  for  slaughter  from  Ihe  place  where  Ihey  are,  without  crea- 
ting any  disturbance  to  the  breeding  rookeries.     Then  : 

I-'ouHTii.  If  the  lici'd  were  exempt  from  any  (le|irc(lati(in  l)y  iiiiiii,  its  iiiimbors 
would  reach  a  point  of  e(|uiiihiiimi  at  which  liie  ileiieieiiey  of  food,  or  other  |)erma- 
noiit  conditioiis,  would  prevent  a  further  increase.  M  this  point,  the  animal  heiiig 
of  a  jxili/f/itiiKiiis  nature,  an  anmiiil  draft  from  nonbreodinj;  males  mi).'ht  he  made  by 
man  of  11)0,000  —  perhaps  a  larj;er  niunber  —  without  tausiiif;  any  appreciablo 
diminulien  of  the  ln'rd. 

Now  the  fact  that  is  there  slated,  that  if  these  animals  were  nordis- 
turbed  at  all  by  miiU,  the  numbers  of  Ihe  herds  would  eventually  reach 
n  maximum  atwhicn  they  would  repose,  was  fully  slated,  explained  and 
justified  by  Ihe  .\merican  Commissioners  in  their  report.  It  is,  1  sup- 
pose, a  perfcdly  familiar  conclusion  lo  all  naturalists,  that  all  races  of 
animals  if  undisturbed  by  man,  of  coiu'se,  have  a  lendency  to  increase; 
but  they  are  subject  lo  attacks  of  enemies  oilier  than  man,  and  there  are 
certain  causes  at  all  times  operating  upon  Iheni,  which  would  evenlually 
prevent  llieir  increase  beyond  a  certain  amount.  If  this  were  not  so,  ol 
course  the  animal  races  would  lill  the  seas  eveniually. 

Now,  in  Ihe  case  of  Ihe  fur  seals,  they  do  have  enemies  oilier  than 
man.  We  do  not  know  what  all  Iheir  enemies  are.  Their  greatest 
marine  enemy  is  known  and  il  is  IIki  killer-whale  which  follows  these  herds 
and  makes  its  attack  upon  them,  and  doubtless  kills  a  great  many.  How 
many  of  those  that  are  born  every  year  are  thus  killed  by  their  natural 
marine  enemies,  there  is,  of  course,  no  means  of  delermining. 

The  President. —  Is  the  killer-whale  hunted  and  destroyed  by  man? 

Mr  Carter!  —  No,  I  do  nol  know  that  it  is.  I  never  heard  that  it 
was. 

The  President.  —  It  is  nol  an  object  of  whaling. 

Senator  Morgan.  —  I  think  il  is  a  whale  that  yields  oil  and  whalebone, 
and  if  it  is.  il  is  huiiled  by  man  assiduously  and  killed. 

Mr  Carter.  —  That  may  be  true,  but  I  never  heard  myself  that  the 
killer  \\liale  was  liunled  by  man.  I  Ihought  its  means  of  escape  were  loo 
great. 

Lord  Hannen.  —  Is  it  really  a  whale? 

Mr  Carter.  —  I  rather  supposed  myself  that  it  was  a  species  of  shark, 
and  I  have  been  told  by  old  whale  men  whom  I  have  seen  during  my  life 
that  the  killer  whale-is  an  animal  with  exiremely  large  sharp  teeth,  and  he 
follows  even  old  whales  —  pursues  them  with  the  idea  of  getting  his  head 
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into  (heir  iiioiilli,  so  thai  ho  can  yd  at  the;  whahi's  loiif^iio.  Tliat  is  his 
idiMi  orpiirsiiiiii^  them.  I  lh()u;^ht  myself  that  his  moans  ol'  osoapc  woro 
so  great  that  lio  did  not  ibrm  an  olijoct  ol'  iiiiman  pursuit.  It  may  ho 
(ilhorwiso,  but  I  do  not  iiuow. 

It  is  suggoslod  to  mo  that  (he  killer  whaK;  is  a  small  whalo,  and  not 
lakon  oillier  for  its  hone  or  its  oil.  That  is  what  I  shall  venture  to  state 
as  our  view  of  the  facts. 

The  President.  —  TIkmi  for  the  purposes  of  protection  man  does  not 
attack  this  killer  whale,  for  llie  sake  of  preservinf;  llio  seal  herds. 

Mr  Carter.  —  iNo,  man  does  not  extend  iiis  protection  to  the  herd  in 
that  direction. 

Now  if  this  herd  of  seals  were  left  to  its  natural  enemies  as  I  have 
said,  it  would  increase  to  a  certain  maximum  point,  which  point  would  he 
determined  by  the  operalion  of  various  causes,  siii'liciency  of  food  would 
he  one.  That  would  furnish  a  natural  limit  to  the  increase  of  the  herd. 
.Vnother  limit  to  Iho  increase  of  the  herd  would  be,  if  loft  to  natural  con- 
(lilions,  the  conlosls  amoni;  llio  males  tliomselvos  for  the  possession  of  the 
females.  Of  course,  as  presumably  [here  is  an  equal  number  of  males 
and  females  born  every  year,  and  as  the  animal  is  in  a  liif;li  degree  poly- 
gamous, one  male  answering  I'oi-  any  where  between  20  to  40  and  oO  fe- 
males, there  are  tremendous  contlicis  between  the  males  for  gaining 
possession  of  the  females  on  the  rookeries,  and  llinso  contests  are  very 
deadly,  aiul  result  disaiivantageously  upon  seal  life  u|)on  llie  rookeries 
ill  dilforent  ways.  In  the  lirst  place  it  leads  to  the  slaughter  of  a  great 
many  males,  and  in  the  next  place  it  inlerforos  very  greatly  with  the  pro- 
cess of  rcproduclion  during  the  season  of  reproduction.  The  way  in 
which  these  conlesis  between  the  males  operate  to  reduce  the  numbers  of 
the  herd  is  evidenced  in  various  other  classes  of  highly  polygamous  ani- 
mals, as  the  buffalo  or  American  bison,  now  nearly  extinct.  That  was 
highly  polygamous,  and  llio  extent  to  which  old  males  were  disabled  and 
killed  i)y  conllicts  with  each  other  was  very  great,  and  I  believe  the  same 
thing  is  true  in  all  eases  with  animals  that  are  highly  polygamous,  such  as 
door,  and  elk,  and  moose. 

The  President.  —  Are  the  males  that  are  killed  picked  up  far  the  use 
of  Ihcir  furs,  when  they  are  killed  by  one  another. 

Mr  Carter.  —  I  apprehend  not. 

The  President.  —  They  are  (|iiito  lost. 

Mr  Carter.  —  The  breeding  rookeries  arc  left  undisturbed  as  far  as 
possible  —  They  could  not  bo  recovered  without  going  among  the  rook- 
eries for  the  purpose  of  taking  tliom,  and  when  the  supply  of  males  is 
not  excessive  of  course  the  contlicis  are  loss  in  number  and  not  so  fatal  in 
character.  Now  taking  this  iierd  of  soids  when  it  has  reached  its  maxi- 
mum under  conditions  whore  it  is  nol  disturbed  by  man,  if  man  appears 
upon  the  scene  and  makes  a  draught  upon  it  he  can-lake  a  certain  number 
without  alfccting  the  normal  numbers  of  the  hcicl.  That  arises  from  the 
circumstances  that  the  animal  is  polygai;:ous  in  its  character.     If  he 
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laki's  111)  leinalos  bill  (;()iilin('s  liis  (hiiii^lils  lo  iiialos  ami  leaves  eii()ii;;li 
males  for  (he  service  nt  the  whole  herd  he  does  iiol  loueh  (he  hirlh  ralo 
ol'lhe  lier(l,ronsei|iieiilly  there  slill  euntiniie  to  he  as  iiiain  horn  as  hel'oru 
and  Ihe  herd  would  jireserve  its  iiiiiiihers  al  thai  niaxiiiiiuii  |)iiiiit  sulVer- 
in^  ol't'oiir'se  a  sli^lil  diniiiiiiliori  al  lii'sl  in  lli(>  nundx^r  of  males  taken. 

The  President. —  ho  yon  mean  that  Ihal  would  he  a  sonrci^  ol'  peace- 
making and  ( iinse(|nenll\  a  sort  of  laming  ol'  Ihe  animals  and  changing 
their  lil'e  —  domeslicidion? 

Mr  Carter.  —  .No,  I  dtt  not  mean  it  in  that  sense. 

The  President.  —  11'  you  suppress  ihe  occasion  of  lighling  belweeti 
Ihem  ol' course  \ou  make  Ihem  lamer. 

Mr  Carter.  —  We  donl  suppress  that.  Vou  ailed  them  lo  a  slight 
degi'ce  liul  nol  lo  a  sid'licienl  degrei'  to  make  any  appreciahle  diU'eronce. 
^(>u  still  leave  a  large  mimher.  Vou  slill  leave  a  superlluous  nundJiM'. 
There  are  slill  ahundani  contests  alter  you  have  made  your  drauglil. 

The  President.  —  Thai  is  nol  one  ol'  Ihe  nmdes  of  acting  upon  lliese 
animals  and  dunieslicaling  Ihem  then? 

Mr  Carter.  —  It  is  what  I  call  a  "  husbandry  ".  I  do  nol  go  so  far  as 
lo  sa^  Ihal  it  makes  a  suhslanlial  change  in  their  naluro,  I  only  assert 
that  I'acl.  if  you  can  lake  a  very  large  nundter  I'lom  Ihem  wilhoul  in  any 
degree  diminishing  Ihe  normal  numbers  of  l!ie  herd,  Ihough  you  will 
diminish  il  al  lirst  of  course —  il'you  have  a  heni  of  ii  0000(10  male  and 
female  and  lake  100  000  vou  diminish  the  herd  al  lirsl  by  Ihal  iOOOOO, 
but  you  will  soon  reduce  Ihe  si/c  ol  Ihe  herd  lo  a  nuud)cr  after  which  this 
annual  d:  ;ughl  of  lOOOOd  iwhich  is  what  I  assume)  will  nol  further  affecl 
Ihe  normal  nund)er  of  Ihe  herd  ;  linn  will  eonlinue  the  same.  Of  course 
il  is  the  same  with  seals  as  willi-any  oilier  polygamous  animal  —  sheep 
horses  or  cows  you  can  lake  a  certain  number  of  males  without  diminish- 
ing in  any  degre(!  the  number  of  the  herd.  Il  is  mailer  not  of  scieii- 
lilic  knowledge.  Il  is  a  mailer  nol  of  abstruse  investigation,  bul  a 
mailer  of  common  barn-yard  observation  —  Ihal  is  all  il  is  ! 

Now  I  have  staled  as  a  fact  which  I  suppose  to  be  capable  of  substan- 
tiation that  taking  this  particular  herd  of  seals,  you  can  make  a  draft 
upon  il  of  100,000  young  males  wilhoul  any  dangi-r  lo  Ihe  slock,  and 
wilhoul  diminishing  the  normal  regidar  numbers  of  the  herd.  Well, 
whal  is  Ihe  evidence  upon  which  Ihal  slatenienl  can  be  supported.  Of 
course,  ex|)erience  must   alone   delernnne  llie  question   of  how   manv 
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of  animals  on  the  islands.  Wt;  do  nol  know  how  many  males  there  are. 
\N'c  do  nol  know  how  many  females  lliei'e  iU'e,  iind  we  do  nol  know  how 
deslroved  annuallv.  We  have  no  knowledge  of  Ihal  sort  lo 
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appeal  lo,  and,  of  course,  we  must  rely  upon  ex|)erience  alone,     liul  we 
have  a  very  large  experience. 

.\re  the  seals  counted?     I  sup|»ose  one  does  nol 
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iMiniliiTs  in  ways  like  those.  Tlinse  oerupyin;;  a  spnco,  say,  nl"  100  Icct 
stiiiaro  would  he  counted,  and  then  l\w  whole  area  would  he  ascer- 
tained, and  upon  the  assunijilion  that  each  Kilt  I'eet  contained  as  uiany, 
a  coniputiilion  of  that  suii  would  bo  made;  hul  all  accounts  now  a^rei; 
Dial  all  methods  relied  upon  I'ur  the  purpose  of  determining  what  the 
precise  nundtcr  is,  are  only  misleadinj;.  Vou  can  say  that  liiere  is 
more  than  1,00(1,(1(1(1,  hul  whether  there  are  2.000,000  or  3,0(ii»,000, 
or  4,000,000  or  i», 000, 000  no  man  knows  or  can  know. 

Conjectures  have  been  made  and  the  tact  has  been  stated  by  observers 
based  on  conjecture,  and  those  slatem(Mils  iiave  received  a  ccrlain  def^reo 
ul' credence ;  l)ul  Ihe  result  of  the  evidence  is  thai  it  is  impossible  lo  deal, 
with  any  approach  even  to  precision,  with  the  nund)ers  Ihere  are;  and 
the  t'ailuie  to  reach  accuracy  is  so  complele,  that  it  is  host  not  to  rely 
upon  any  allenipts. 

The  President.  —  As  a  matter  ol'  lad,  Iht;  herdsman  does  not  know 
niuch  of  his  herd  except  killinjj  part  of  the  increase? 

Mr  Carter.  —  lie  docs  not  know  how  many  there  are,  that  is  very  cer- 
tain; he  knows  theie  are  a  {{real  number  there. 

.Now,  1  have  said  that  you  can  make  a  draft,  or  that  a  draft  can  he 
made,  from  this  particular  herd  of  100,000.  Now,  the  evidence  of  that 
is  this.  The  Russians  discovered  those  islands  in  178G  or  1787.  They 
did  not  know,  or,  if  they  did  know,  |)aid  no  attention  to,  the  laws  of 
nature  in  reference  lo  Ihe  increase  of  these  animals  or  the  decrease  of 
them;  and  they  made  indiseriminali;  drafts  upon  them,  taking  both 
males  and  females,  and  {,'overned,  probably,  b\  the  consideration  of  the 
slate  of  the  market,  —  f.ow  many  the  market  would  take  profitably.  Of 
coarse,  it  would  iiu!  ili<  to  throw  a  {;ood  many  on  the  market;  that 
would  not  be  prolilable.  lUit  this  sort  of  indiscriminate  attack  upon 
them  very  soon  greatly  reduced  the  numbers  of  the  herd.  They  then 
found  themselves  compelled  lo  take  notice  of  the  fact  that  the  animal 
was  polygamous,  and  it  was  only  by  the  exercise  of  care  and  attending 
lo  natural  laws  that  tlie\  could  preserve  this  valuable  race.  They  then 
began  to  conliiie  their  drafts  lo  young  males;  and,  linalh,  established  a 
system  under  which  the  draft  was  wholly  limited  to  young  males,  and 
llial  system  was  fully  and  perfectly  established  somewhere  about 
18  iO. 

The  President.  —  That  system  was  not  established,  then,  under  the 
lirsl  Ihissian  ukase  of  1791),  or  even  during  the  greater  part  of  the  second 
Ikase  of  1821? 

Mr  Carter.  —  No,  not  perfectly  established.     It  was  not. 

The  President.  —  But  it  was  established  in  the  llussian  times  before 
the  AuKM'ican  possession? 

Mr  Carter.  —  Yes ;  fully  eslablislied  for  20  years  before  the  .\iHeri- 
cans  look  possession  of  it.  They  then  conlined  their  drafts  lo  young 
nudes  in  various  numbers  ranging  from  30,000  to  40,000,  or  therea- 
bouts. 
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The  President.  —  Aiul  llie  Icmalcs  were  never  slaughtered  even  be- 
fore pelagic  sealinj?? 

Mr  Carter.  —  No;  not  alter  this  system  was  established  by  Russia. 
The  President.  —  Wliat,  lh(>n,  im  camt!  of  Ihoso  remalcs? 
Mr  Carter.  —  Well,  tliey  lived  llicir  natural  lives  and  died,  subject  to 
such  attacks  as  were  made  upon  them. 

The  President.  —  Tlioy  were  never  taken,  you  mean? 
Mr  Carter.  —  They  were  never  lakcn;  but.  of  course,  a  female  might 
be  taken  williout  daiiiagc  if  siic  had  completed  her  period  of  reproductive 
usefidncss  and  become  barren,  itul  that  is  a  fact  which  cannot  be  ascer- 
tained, and  so  they  were  not  taken.  The  drafts  were  con(ined  to  sonie- 
liiiiij;  like  .'{(I.Om)  to  iit.OflO  under  Ihal  syslem,  taking  from  lliem  no 
larger  nundjcr  Ihan  thai.  The  iiund)ers  of  Ihe  iicrd  greatly  increased; 
and  towards  the  close  of  the  llu-isian  occupation  Ihe  size  of  the  dralls 
was  increased  to  much  over  .'5(1,(100  or  10,000,  sometimes  going  as  high 
as.")0,000  to  Tii.OOO. 

Senator  Morgan.  —  Were  those  dral'ls  on  tin!  herd  always  regulated 

by  Ihe  Itnssian  (iovernment  before  Ihe  liniled  Sl!.,es  got  possession  of  it? 

Mr  Carter.  —  They  were  regulated  by  Ihe  company  that  had  control 

of  Ihe  islands.     They  lixed  on  an  annual  annninl  to  be  lakcn  each  year, 

and  (lii't'cli'il  Ihe  slaughter  lo  be  conlined  to  Ihiil  iunnbi>r. 

Senator  Morgan.  —  l!y  authority  ? 

Mr  Carter.  —  Ity  aulhorily  ot  the  company,  not  i)y  Ihe  authority  of 
the  ISiissian  (iovernment.  as  far  as  I  am  aware. 

Senator  Morgan.  —  WCII,  il  opernled  as  a  ride  of  ad'on. 
Mr  Carter.  —  Vt's;  a  perfect  ride  of  action  to  those  on  the  islands, 
certainly. 

Towards  Ihe  close  of  Ihe  Itnssian  occupation,  as  I  have  said,  larger 
drafts  weri;  miide  from  .'iO.OOd  jo  7."1.000,  and  \t)l.  nolwilhshmding  those, 
at  the  lime  the  inlands  passi-d  irdo  Ihe  possession  of  Ihe  I  niled  Slates, 
in  IHOT,  Ihe  herds  were  probably  larger  Ihan  llie\  had  been  before, during 
a  knowledge  of  them  by  man.     So   lluil  il  is  easii\   iid'errable  IVoni  this 
thai  a  larger  diafl.  even,  than  a  mimber  \ar\ing  from  .'iO.OOO  to  7.'>,000 
annuall\,  niiglll  In-  lakeii.     When   lliey   passed  jiilo  Ihe  control  of  Ihe 
I'nited  Stales,  and  during  Ihe  \ear   IHOH,  thei'c  was  no  ••egnlar  aulho- 
rily eslablisluMi  upon  lh(>  islands,    and   eonseipienlU    Ihe    island^   were 
o|ien   lo  predatory  incursions  of  all   soils,  and  expeditions    weiil   there 
and  made  raids  upon  the  islands,  if  raids  they  could  be  called.  Thert;  was 
nohods  lliere  lo  prevent  Iheir  going,  and  they  look  an  enormous  number. 
The  President.  —  The  Miissian  lessees  had  no  more  power. 
Mr  Carter.  —  The  lliissians  had  no  aiilhoiily  to  prevent  it.  and  the 
I  iiited  Stall's  had.  as  yet,  establislieil  no  anlhoritx. 

The  President.  —  Was  Ihe  Itiissiaii  Companx  dissolved. 
Mr  Carter.  —  .No,  biil  il  had  no  loiigc!'  aiiv  title  lo  the  breeding  places. 
The  President.  —  And  Ihere  was  no  new  AnuM-ican  (lompaiiy  formed 
M:  Carter.  —  No,  no  new  American  <lompany  was  formed,  and  the 
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I'nilcd  Slates  (lovoniincn!  had  cslahlisliod  no  iiulhorily.  There  was  a 
|icri()d  of  hiwlessiie.ss  Ihere.  Anybody  couhS  do  as  ho  |)leused.  There 
was  a  sorl  of  inlerre};niiin,  so  lo  speaK.  Thid  was  availed  oi"  hy  many 
persons,  who  made  an  indiscriminate  atlark,  or,  lo  some  extent,  an  in- 
diseriminale  attack  npon  the  seals.  They  took  in  nnini)"rs,  in  that  year, 
abonl-iiOOdO. 

Mr  Justice  Harlan.  —  What  year  was  that? 

Mr  Carter.  —  IHtJK.     They  tried  lo  condne  Hiemselves,  even  then, 
lo  Ihe  lakiii;;  of  males;  and  they  were  aided,  iii  that  eH'orl.  and  greatly 
aided,  in   that  elforl,   and  Ihe  seals  were  {^really  spared,  by  Ihe  ;;ieat 
natural  aversion  which  the  natives,  who  did  Ihe  driving,  had  ac(jiiired 
ajjainst   killiu};  ii  female.     The  eslablisboKMit    ol   Iht;  system,   its  lonj; 
maintenance  npon  Ihe  island,  of  savinj:  tin'  females,  and   its  ol)\ious 
benefits  and  nlilily  —  its  manifest  necessity   lo   a  pres(M'\alion  of  llie 
iiei'd  —  Ihe  natives  had  become  so  habitnaled  to  ll\al  lliev  had  acquired 
an  aversion  lo  killinj;  females,  and  lliat  aversion  iiad  a  beneficial  efi'ecl, 
even  durinj;  Ibis  period  of  unrejjnlaled  capture.  Slill,  it  is  not  impro- 
hal)le,  and  then*  is  some  evidence  lo  >liow  that   Ihere  were,  |)erhaps, 
:{(l(l()0  or  40  000  females  taken  at  that  time.  Subsequently  to  thai  Ihe 
rnilcd  States  established  its  authority,  leased  Ihe  property   lo  a  (.'.om- 
pany  by  a  lease,  one  of  the  rejinlations  of  wiiicli  jjavo  the  liiiled  Stales 
power  to  control  the  uinnbers  that  should  be  taken  anr\ually,  and  under 
that   Ihe   lessees,  from  Ihe  first,  bej^an  to  lake  100000  youufi  males  a 
Near. 

The   President.    —   (".an    llie  ("lovernmenl    (i\    Hie    nnmb(;r    every 
year? 

Mr  Carter.  — Kvery  year. 

The  President.  — And  alter  Ihe  niunbe:' every  year? 
Mr  Carter.  —  .\nd  alter  Ihe  lunnber  every  yar. 
The  President.  —  W  illioni  an  indemnily  lo  Ihe  r.ompany. 
Mr  Carter.  —  .\bs(didel\  at  its  own  pleasure,  and  it  lias  a^icnh  lliere 
lor  Ihe  purposi'  of  observinf;  Ihe  condition  of  Ihe  lierd,  in  order  lo  c  nablo 
it  lt>  exercise  that  discretion  Ihe  more  wisely. 

I  may  fiirllier,  in  reference  lo  the  slaujj;hler  of  feinah-s  and  wilb 
rel'erenee  lo  Ihe  proleclion  agaiiisl  il,  say  Ibul  the  l.'nited  Slates,  upon 
acijuirin};  the  sovereif,Mitv  over  Ihe  islands,  passed  laws  makiiifj;  il  a  penal 
olfence  lo  kill  any  female  —  il  is  a  pi  nal  idl'ence  to  kill  any  seal  at  all 
wilhonl  this  aulbority,  but  a  penal  ollence  In  kill  any  female  under  any 
circiimslanees. 

The  Pras'.dent.  —  is  that    in   the  concosion  lo  Ihe  lessee  —  is  il 
wrillen  down  in  Ihe  fjrant  llial  Ihey  are  not  to  kill  females. 
Mr  Carter.  —  I  will  not  sa\. 

The  President.  —  Since  no  other  person  has  authority  to  kill  u  seal, 
and  Ibcro  are  laws  affainsl  sealinj;,  if  liie  only  ones  who  have  autborily  lo 
kill  a  seal  are  Ihe  ('.ompan\,  Ihen  Ihe  Company  musi  be  inlerdicled  killing 
females. 

tilt 
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Mr  Carter.  —  II  is  inlcrilicled  by  llic  law.  There  is  a  slaliUc  of  (lie 
L'niled  Slates  wliicli  binds  even  Ihc  aclioii  of  llio  Kxeculivo  (lovornincnl. 
The  Kxnilivc  (lovcrninenl  of  llic  l'niled  Slates  could  nol  '/\\c  antliority  lo 
kill  female  seal.     It  is  a  orinie. 

Mr  Justice  Harlan.  —  Sonic  of  the  Arbilralors  wish  to  know  wliellier 
the  concession  {^rallied  lo  Ibis  (!om|)any  was  j^ranted  by  tlie  Executive 
nepailnicni.  under  Hie  aulliority  of  an  Acl  of  (lonj^ress. 

Mr  Carter.  —  It  was.  There  was  a  special  Acl  of  Congress  providing 
Ibal  the  islands  might  be  Ic  ascd  out,  and  a  provision  made  for  pulling  the 
privilege  up  lo  auction,  and  obtaining  the  highest  bidder.  The  lease 
was  executed  in  pursuance  of  those  provisions. 

Mr  Phelps.  —  Tliere  was  a  royally  reserved. 

Mr  Carter.  —  ^'es.  The  (iovernmenl  was  compensated  in  two 
forms;  lirsl,  by  a  lump  sum  paid  annuali\,  and  then  by  a  royally  upon 
each  seal  Killed. 

Lord  Hannen.  —  II  was  only  the  source  of  the  lease  Ihal  we  wanted 
lo  get  at,  wheliier  il  was  under  Hie  direct  power  of  an  Act  of  Parlia- 
ment, or  whether  it  was  done  by  (he  Executive. 

Mr  Carter.  —  Done  by  Hie  Exe<'iitive  Depiirtmenl  of  Hie  (Jovernmenl 
under  the  aulhorilv  and  in  the  discharge  of  its  duly  imposed  upon  it  by  Hie 
.\cl  of  r.ongress. 

The  President.  —  Hn  a  special  .\cI  of  (".ougress? 

Mr  Carter.  —  lU  a  special  Acl  of  Congress. 

The  President.  —  A  special  Act  made  for  thai,  iiol  for  this  Conipan\, 
but  fur  Hie  fact  of  leasing? 

Mr  Carter.  —  Ves. 

Mr  Justice  Harlan.  —  It  is  the  Acl  of  lli(>  Isl  of  .luly,  1870,  page  93  of 
volume  I  of  the  appiMidix. 

The  President.  —  Tlu^  I'ai  I  of  leasing  lo  such  Compaiu  was  the  mere 
action  of  Hie  Executive? 

Mr  Carter.  —  Ves,  under  the  aulhorilv  of  (he  Acl  of  Congress. 

'1'lie  Ti'ibuiKil  then  adjouriKMl  for  a  short  liine.i 

The  President.  —  Mr  Ciirler,  we  are  ready  lo  hear  \<iu. 

Mr  Carter,  -r-  W  Iumi  the  Trilaiual  rose  fur  ils  reces-;,  I  was  staling 
thai,  as  a  mailer  of  fuel  il  was  possible  lo  lake  lllllllllll  \oiing  males  from 
the  herd  wiihoiil  diminishing  ils  normal  iniiiihers. 

Mr  Justice  Harlan.  —  Are  \ou  speaking  of  that  wiiicii  is  done  now, 
or  ill  Ihe  past? 

Mr  Carter.  —  I  was  taking  lliis  herd  al  ils  maximum  amount.  Thai 
is.  I  as^iiiui',  if  man  wilhliolds  his  hands,  Ihe  si^e  id'  Hie  herd  will  reach 
a  cerlain  iiuiximum  beytiid  wlii<'li  il  will  nol  <;().  If  lel'l  lo  natural  causes, 
e\e|ii«i\e  ul'  Hie  operation  (if  man.  the  si/c  nf  Ihc  lierd  will  reach  a 
naliiral  ma\imuiii,  and  that  beyond  llial  it  will  imt  go.  Aillial  maximum, 
if  man  iiilerf<M'e-;  and  eonlines  his  dnifl  of  Hiem  lo  \ouiig  males,  ho  will 
lake  IIIIHMIll  :Miiiii;illy  willioiit  (liniiiiishing  the  normal  numbers  of  Hie 
herd.     The  lirsl  dralls,  of  course,  will  diminish  Ihe  niinibers  by    the 
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number  lliiit  is  liiUoii;  but,  al'ler  llie  lirsl  vcar  or  two,  il  will  Ihcii  icniiiiii 
I  he  same. 

I  bad  slated,  as  supporting;  lliat  view,  Ibat  drafts  to  tlie  extent  ol' 
.'id 000  to  7fJO00  bad  been  taken  under  tiie  Russian  (Jovernment, 
and  Ibat  I  lie  [si/.e  ol'  Ibo  berd  bad  increased  from  a  deju'essed  con- 
dilion  into  wbicb  il  bad  been  Ibrown,  it  iiad  increased  under  Ibat  draft. 
So  Ibat  at  the  lime  wben  it  passed  into  the  American  occupation,  its 
numbers  were  as  large,  if  not  larger,  than  tbey  bad  ever  been  known  to 
be.  I  bad  spoken  of  Ibe  irregular  and  indiscriminate  draft  in  18(18  of 
240000  in  one  \car;  Ibat  tben.wben  Ibe  United  Slates  came  into  possess- 
ion, its  lessees  began  by  taking  100  000  in  180'.),  or  ratber  Ibe  lessees 
look  for  Ibe  lirsl  time  in  1871.  In  1871  Ibey  took  Ibis  draft  of  100000 
iiniuially.  Tbey  coiiliuued  lo  lake  llial  draft  of  100  000  annually  till 
1887,  a  period  of  17  years;  and  il  was  not  until  188'f  Ibat  any  percept- 
ible diminution  in  Ibe  size  of  tbe  berd  was  observed. 

Now,  lei  US  see  wbat  fortunes  tbe  berd  bad  been  subjected  bt  in  Ibe 
course  of  Ibat  period  of  17  years;  and  Ibat  introduces  me  to  Ibe  subject 
of  pelagic  sealing  and  tbe  attack  wbicb  it  lias  made  upon  it.  If  the  mem- 
bers of  tbe  Tribunal  will  turn  lo  page  300  of  tbe  case  of  tbe  l.niled  States, 
Ibey  will  see  there  Ibe  commencement  itf  anolber  kind  of  attack  by  the 
hand  of  man;  and  Ibat  is  by  pcdagic  sealing.  That  praclice  of  pidagic 
sealing  began  in  1872.  In  s|)eaking  of  pelagic  sealing,  I  do  not  mean  that 
pelagic  sealing  which  bad  been  carried  on  always  by  Ibe  Indiana  :)n  tbe 
coast, —  I  class  that  kind  uf  pelagic  scaling  with  the  causes  of  diminu- 
tion which  proceed,  like  natmal  en(>mies,  from  causes  olbcr  than  the 
bund  of  man.  Il  bad  assumed  the  normal  maximum  with  Ibal  elemenl 
(if  diminution  prior  to  Ibe  liuu;  which  I  havelaken  iulo  cousideralion. 

iNow,  in  1872  this  practice  of  pelagic  sealing  by  vessels  lilted  out  for 
lliat  purpose  began.  The captin'e  in  the  lirsl  year  wassmall. —  1000  skins 
and  somelhiug  over. 

General  Foster.  —  In  Ibe  Norlb  I'acilic  Ocean. 

Mr  Garter.  —  I  know  Ibey  were  leu  years  in  IbolNorIb  Pacific;  bul,  still, 
il  is  a  diminution  of  this  herdjusi  as  much  as  if  Ibat  bad  taken  place  in 
Ibe  Itebring  Sea. 

Now  in  1873  Ibe  amount  of  the  catch  is  ii  >l  given. 
In  t87i  it  increased  lo  nearly  jiOOO. 
In  187.')  il  went  down  again  lo  I  OiO. 
in  1870  il  rose  Io2  0i2. 
In  1877  to:; 700. 
In  l878lo'.»;i<,i:{. 
In  187'.)  lo  12:iOO. 

In  1880  lo  i:)i;oo. 

In  1881  lo  i;i;){|. 

In  1882  10  17  700. 

In  1883  lo  <,)  I*.);).  That  is  a  reduction  again. 

In  1881  lo  liOOO. 
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III  l8H;)lo  l.iono. 
In  l8H()(o:W<)07. 

Ill  IHH7  lo  ;j:iSOO,  and  llic   increase  after  llml   was  still  moir 
rapid. 

Now  liiiriiij;  a  period  of  more  than  10  years,  lliis  dral'l  of  100,000  liy 
the  Unitotl  Stales  of  yoiinj;  males  was  made  upon  Iliis  herd  williotit  snbs- 
taiitial  (iimiiiiilioii  of  lis  niimliers.  .Now  llieconlrary  of  that  will  be  asser- 
led  "  al  least  thai  proposition  that  I  am  stating  will  not  ho  admitted  to 
the  oxlenl  lo  which  I  have  staled  it  here.  So  far  as  the  evidence  isdispu- 
tcd  on  that  suhjecl  it  will  he  dealt  with  by  .Mr  Coudcrl.  I  have  not  the 
lime  lo  <^()  lhroii};;li  the  evidence,  but  nevertheless  I  shall  stale  llie  main 
grounds  iipoi'  which  we  proceed. 

The  evidence  shewing,  as  Ihc  United  Stales  contend,  llial  up  lo  the  year 
iSKi  there  was  no  siibslaiitial  or  perceptible  diminnlioii  of  the  numbers, 
is  derived  from  the  e\i(leiice  of  persons  who  were  on  llie  islands,  and  who 
Knew  what  llie  fads  were.  Tiiereis  no  evidence  lo  Ihe  conlrar\  subslan- 
lially  contradicting  thai. 

There  arc  some  vague  and  untrustworthy  conjectures  that  a  diniinu- 
tioii  had  iieeu  observed  |)rior  lo  thai  lime;  but  the  siibslanlial  evidence,  I 
liiiiiK  I  am  well  jiisiilied  in  assuming,  confirms  llie  |iosition  which  I  now 
take,  and  which  is,  llial  for  a  period  of  10  years,  and  more,  this  draught 
of  100,000  young  iiiiiles  was  laktMi  by  the  Ignited  Slales  from  this  herd 
wilhoiil  an\  subsianlial  diminution  of  its  numbers.  .\l  llial  lime.  \SHl, 
il  will  lie  seen  (hat  |)cliigic  sealing  had  Jissiiiiied  large  |>r()porlioiis —  llie 
numbers  laken  in  I88i  aiiiouiiUng  to  I  i, 00(1;  in  188.")  to  i;i,000;  and.  as 
I  shalljprosenlly  show  to  llie  Arbitralors.lliat  entire  number  consisled  subs- 
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of  females,  and  of  conr>ie  the  taking  of  such 


a  number  of  females  from  the  ImmiI,  operaling  at  once  iip<;ii  llie  birllirale, 
was  a  factor  of  a  most  iniportanl  character.  We  do  iiol  pieleiid  llial  liie 
the  I'niled  Slales  can  cdiitiiiiie  lo  lake  100,000  young  males  from  that 
herd  if  pelagic  sealing  is  permitted.  It  is  perfeclh  certain  thai  il  cannot. 
If  pelagic  sealing  is  carriod  to  an\  great  proporliiuis  such  as  hiking  .'i.OOO 
or  III, 00(1,  annualh,  il  would  be  perfeclh  impossible  for  the  I  niled  Slales 
lo  lake  the  nuiHber  of  100,000  voiiiig  males  —  llierc  is  no  doubt  about 


that. 
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iiiN  as-erlion  — •  is  that  if  all  other  allacks  b\ 
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--  i>  pioliiliited,  il  is  possiiile  for  Ihe  I'ni- 
ted  Slales  lo  lak(!  I'lO.OOO  voiiiig  malt^s  willioiil  ain  diniinulioii  of  the 
iiornial  numbt>r  of  Ihe  herd  ;  and  evperieiicit  proves  il. 

Tliev  did  il  for  10  \iars  and  upwards  wilhoul  iui\  dimiiiutioii  in  Ihc 
normal  iiuiiiber  (if  the  lierd.  After  I88i,  ,.r  after  a  little  later  —  in  1887 
—  tliere  lii'gaii  Id  be  found  a  diflicult\  in  liuding  this  100,000  young 
males.  They  were  not  easily  discoxerable.  Ilriv(>s  had  lo  be  made 
there  more  freipiently  in  order  to  gain  that  number,  and  a  difli(ully  was 
cx|terieiiced  in  gelling  il. 

Prior  lo  that  time,  the  draft  of  jOO.OIIO  \oiiiig  iii:!les  was  eas\,  and 
still  left    vers    large  numbers  of  the  >anie  class  unlonchett ;   but  when 
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llie  nivnges  of  pela{,nc  seiilinf;  bcf^an,  llien  llio  l)irlli-rafe  bein^ diminished 
llie  nnnibcrs  of  (hose  yoiirif;  miilos  wore  (limiiiisbcd  correspondingly,  and 
then  il  became  difncnillo  iind  those  100.000  yoiui};  inuies.     Slill  il  was 
done;   tlie  drafts  were  continued.     They  oii};hl   not  to  liuve  been,  but 
they  were  conliniied  imlil  the  year  188!),  wlien,  in  consequence  of  the 
diflicidly,  and  o  tiio  corlainly  whicii  iiad  liion  become  nianifosl,  that  loo 
much  of  a  (h'afi  was  l)oing  taken  tVom  the  liiM'd,  tlie  taking  was  stopped 
wlien  the  number  of  23,000  I  Ihiidx  —  no,   liial  was  in   1890  —  the 
lakin'/  wi"<  slopped  when  the  numi)er  of  23,000  had  i)een  reached. 
Senator  Morgan.  —  Who  slopjied  il? 
Mr  Garter.  —  Tho  aidlioiilies,  llio  people  u|)on  tlie  ishind. 
Senator  Morgan.  —  By  the  order  of  tlie  Secretary  of  liie  Treasury? 
Mr  Carter.    —   Hy   llie  orchsr   of   the  (iovernment    Agent   on    the 
island,  oversooinjj; — having  charge  of  tho  interests  of  the  United  States  on 
(he   island  ;  and   being  clolbed   with  the  discretionary  power  that   the 
I'niled  Stales  retained   under  the  leases,   of  diminishing  the   number 
whenever,  in  his  judgmeni,  it  was  thought  to  be  necessary;  the  lime  had 
arrived  when  he  Iboughl  il  would  be  necessary  In  lake  a  smidler  num- 
i<or,  and  he  slop|)ed  the  killing  absolutely  when  23.000,  or  so,  bad  been 
roacluMl. 

Senator  Morgan.  —  Was  that  in  1889  or  1890? 
Mr  Carter.  —  In  I8!»0.  I  llio.ighl  in  tho  lirsl  place  il  was  1889, 
hut  during  llie  tliroi;  years  prectMliug  thai  liuu>  th<-re  bad  been  more 
and  more  difliciilly  in  easily  iinding  a  huiidrod  thousand  young  males 
lo  be  laken.  if,  at  Ihal  lime,  due  consideration  bad  been  given  to  the 
subject  of  |»elagii'  sealing — duo  aocomil  lak(Mi  of  th(>  tMiormous  i-avages 
which  il  was  mal^iug  upon  the  Irado,  it  would  have  been  the  part  of 
prudence  to  have  stopped  at  that  tinn>.  Itul  the  subject  was  new.  The 
practice  of  pelagic  sealing  was  eomparalivoly  new,  and  it  did  not  chal- 
lenge closely  the  altenlion  of  oilhor  the  losseos  of  the  islands  or  the  (lo- 
vci'tuuonl  until  il  bad  roachiMl  considorahh^  proportions.  .Vndlot  me  say 
also  that  it  was  nol  uulil  I  be  year  1883  thai  any  polngic  scalers  had  ven- 
tured into  IJehringSea;  Iho  drafts  made  by  llio  pelagic  sealers  prior  to 
llial  liiiu"  bad  been  made  in  Ihe  .North  I'acilic  Ocean  alone,  south  of  the 
.Ueulian  islands.  In  1883,  however,  ii  single  vessel  entered  itehring 
sea.  She  was  successful  there,  and  that  success  prompted  similar  oU'orts, 
and  in  subsequent  years  llu!  practice  ol  entering  Itehring  Sea  greatly 
increased.  Itul  Iron)  what  I  have  said,  I  thinl\  is  quite  clear  that  it  is 
piissible.  if  pelagic  sealing  were  prohibited,  lo  lake  1(10,000  young  males 
amially.  \\  hat  I  mean  by  that  is,  that  the  regular  nornud  increase 
of  that  herd  svhicli  is  applicable  lo  the  uses  of  mankind,  and  which  can 
be  lakon  willuiut  diminishing  the  slock,  amounts,  we  may  say,  lo 
loo. 000  \onng  males  annually.  Il  may  go  somelhiiig  beyon<l  that,  but 
as  fur  as  the  evidence  goes,  I  lliink  thalliguro  is  subslanlially  correct.  I 
rather  think  that  a  larger  draft  than  that  could  have  been  made;  but  the 
evidence  goes  to  show,  at  1.  a>l,  that  thai  draft  could. 


Fifth.  OiiiiltiiiK  Iroiii  view  ;is  boiiif.'  iiiroiisidrrablc,  such  kilhii^'  of  soals  as  is 
carried  on  hy  Indians  in  small  boats  I'min  the  shoii'.  tlicrc  an-  two  forms  of  cajilmi' 
at  present  |iin'siied  :  that  carried  on  nnder  the  authority  of  the  United  States  npon 
Ihe  I'ribilof  islands,  and  tliat  cariied  on  at  s;"a  by  vessels  with  boats  and  other  aji- 
pliances. 

Sixth.  The  killing  at  the  Pribihd'  Islands  if  contined,  as  is  entirely  (iracticablo, 
to  a  properly  restricteil  nnndicr  of  non-brccdinf.'  males,  and  if  pelaj,'ic  sealing  is 
pr(diihited,  does  not  involve  any  danf.'er  of  Ihe  exiermination  of  the  herd  (U'  of  ap- 
preciable dinlinntl(^n  in  its  noinial  nnmbers.  It  is  far  less  expensive  than  any  oth(>r 
mode  of  slaujihter.  and  I'nrnishes  tlie  skins  lo  the  markets  of  the  world  in  the  best 
condition. 

Thill  I'iicl  is  iiiconloslahle.  The  expense  ol'  killing  seuls  svliere  liiey 
come  upon  lh(*  land  and  where  the\  nia\  he  killed  al  the  rale  orihousands 
in  a  single  day,  must  be  far  less  Ihan  llial  carried  on  by  means  of  lilting 
out  vessels  and  sending   them   with   boats  and  appliances  on  diU'erent 


.\nd  furnishes  Ihe  skins  to  the  markets  (d'the  would  in  the  best  condition. 

Thai  is  I'lilly  suhslanliulcd  by  the  high  prices  which,  in  the  market, 
the  skins  of  seals  killed  on  the  I'ribilof  Islands  bear.  — This  difference 
is  vei'N  subslanlial. 

The  killiiif;  at  these  Islands  since  the  occupation  by  Ihe  United  Slates  has  been 
reslricled  in  the  manner  above  indicated. 


Thai  is  In  the  killing  of  a  eciiain  number  of  non-breeding  males. 

II  has  been  Ibi"  i-onslant  cndcivour  ol  the  United  Stales  to  caretully  cherish  the 
seals  and  to  make  no  ihal't  except  trom  the  normal  and  reirulai'  increase  of  the 

herd.     If  there  has  al  any  time  I n  any  failuii-  in  carrying' out  such  inlenlion,  it 

has  been  from  some  failure  to  carry  out  insliuctions  or  want  (d' knowledf^e  respec- 
linir  the  conilitioii  of  Ihe  heril. 

Tlie  United  Stales  are  under  the  unopposed  inllucrice  ol  the  slron,i;e>l  moli\e. 
that  of  self  interest, 'lo  so  deal  wnli  Ihe  herd  as  to  maintain  its  numbeis  al  Ihe 
hi^'best  possible  point,  flic  annual  drafi  made  al  lli<'  islands  since  ihe  occupallon  ol' 
the  United  Slates  has  been  until  a  leceiil  period  10(1, (KM),  fbis  draft  wmild  be  in 
no  way  excessive  were  il  the  only  one  made  upiui  the  herd  by  man. 

iNow  I  have  said  that  if  the  killing  by  the  I  iiiled  Stales  lias  nol  been 
contined  to  this  number  which  is  consistent  wilh  the  preservation  of  Ihe 
herd,  il  has  been  from  some  failure  lo  carry  out  instructions  up(Mi  Ihe 
island  or  from  some  waul  of  knowledge  in  respect  of  the  actual  condition 
of  Ihe  herd.  The  United  Slates,  and  its  lessees  as  well,  are  under  Ihe 
inlluence  of  Ihe  strongest  possible  motive  to  prevent  any  diminulion 
of  the  number  of  the  herd.  (Jf  course,  it  is  only  the  plainest  of  fools  that 
kills  the  goose  thai  lays  llie  golden  eggs.  Mere  is  a  properly  of  prodi- 
gious value:  Ihe  annual  income  derivable  from  il  is  very  large.  That  an- 
nual income  can  be  made  permanent  only  upon  Ihe  condition  that  the 
normal  numbers  of  lite  herd  are  retained.  II  is  lo  the  iuleresl  thcrelore 
of  tiie  I'niled  Stales  lo  prevent,  at  all  times,  any  danger  to  those  num- 
bers beyond  llial  wiiidi  lliey  can,  with  perfect  safely,  sustain.  Self 
interlcs   is   surely    a  str.mg  cnongii  motive  as   lo  thai.     Il  is  that  inte- 
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rcsl  wliirli  oporalcs  everyvvlieri'  upon  men  and  indures  caution  every 
where;  and  of  eourse  it  is  a  more  powerful  ineenlivo  to  caution  tlian  any 
pi'ovisions  wliicli  laws  could  make;  and  what  is  llic  interest  of  the  United 
States  is  the  interests  of  the  lessees  as  well.  The  I'uiled  States  has  adopt- 
ed llie  |)()licy  wisely  of  leasiii;;  out  these  lands  on  louf;  leases  of  20  years. 
The  lessees  a};;ree  to  pay  a  iarp;  lump  sum  annually  for  thai  lease. 
Of  course  it  is  in  a  hijih  deforce  Iheir  intcresl  that  the  herd  should  be 
maintained  at  its  hif^h(!sl  possible  numbers.  The  piu'suit  of  an\  oilier 
policy  would  be  ruinous  lo  Iheni.  Tlic\  also  are  under  the  uno[)pose(l 
iiillu(!nc(!  of  the  slron;;i'sl  motive  which  can  operate  upon  men  that  of 
self  interest. 

Suvcnlh.  I'elagic  soaliiif;  lias  tliroc?  inscp.iral)Io  incidcnls. 

I.  Till'  i\iiliii^' raiilKil  lie  roiiliiii'il  In  iiinlcs;  anil  such  an'  lln'  ^'I'l'ali'i'  larililos 
I'oi'  laKiii^'  ri'iiiali's  liial  lln'V   ituiiiirisi'  Iliii'C-l'uiirllis  of  Ilic  wlioli'   ralcli. 

■J.  .Many  si'als  an'  killi'il  i>v  lalally  v.uiiiiilcil.  wliirli  an'  iml  ri'covi'M'il.  .\l  Icasl 
niie-rimiili  as  many  as  art'  ri'mvi'i'Cii  an-  lliiislosl. 

it.  A  laiv'i'  |iiii|iiiilion  111  llii-  li'iuali's  killi'il  an'  I'illii'r  liravy  willi  yniiiiff.nr  have 
iiiiisiii;:  imps  nil  llii' slmri'.  Till- I'viilriui' iii"iii  Ihi'si' |iivinls  is  Inlly  ilisciisscil  in 
Appriiilix. 
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.Now  in  pelaj^ic  sealiui;,  with  its  inseparable  incidents  in  Ilie  catch, 
(here  can  bo  no  discrimiiialion  exercised,  livery  seal  is  killed  that  can 
i)e  found.  No  distinction  of  sex  can  be  .iscorlained.  All  Ihal  is  cmici'd- 
cil ;  and,  in  [loiiii  of  faci,  llie  aiiioimt  of  the  catch  is,  as  we  maintain 
fidlv  Ihree-I'ouths  females. 

iNow  the  evidence  upon  Ihal  point,  and  the  conlliclinj;  evidence  upon 
Ihal  point,  will  be  more  fully  discussed  b\  my  brother  Cniidert;  I  have 
lime  only  to  call  the  allenlioii  of  the  members  of  the  Tribunal  lo  itslead- 
nij;  features.  In  the  first  place,  what  should  we  suppose  to  be  true  from 
the  probabililies  of  the  case  ?  Here  is  a  herd  which  consists,  from  the  fact 
of  its  highly  polv^amous  characler,  and  from  the  fad  that  one  male  suf- 
lices  lor  anywhere  from  twenty  to  foi'ty  or  lil'ly  females,  and  from  the 
lad  Ihal  for  a  loiif;  series  of  years  there  has  been  a  larf^e  annual  draft  on 
liie  islands  from  the  males  alone,  the  coudilion  in  which  the  herd  is  found 
is  one  where  the  females  };really  oulnumber  llie  males  -  three  or  four 
lo  one,  probablv,  al  least ;  therefore  in  the  ordinary  course  of  lliinj;s  the 
catch  of  lemalcs  ouf;ht  lo  outnumber  the  males,  three  or  four  to 
one. 

In  the  next  place,  during;  a  very  considerable  portion  of  time  which  is 
occupied  by  pelagic  sealing —  that  is,  while  the  seals  are  on  tht.'ir  nortli- 
erlv  migration  —  llic  females  are  heavy  with  young,  more  easily  approac- 
lied,  and  more  easily  killed.  Then  what  is  the  evidence  upon  Hie  sub- 
ject? The  evidence  given  on  our  side  b\  a  multitude  of  depositions,  to 
which  I  cannot  refer  because  I  have  iiol  lime,  and  have  nol  embraced  lliat 
as  the  part  of  the  subject  with  which  I  was  lo  deal  —  bill  the  general 
imrporl  of  Hie  evidence  which  it  all  tends  lo  prove,  is,  thai  the  catch  of 
I'cmales  is  as  imicli  as  HO  for  90  per  cent  of  the  whole  catch.     That  is 
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derived  f-om  individuals  who  are  engaged  in  pelagic  sealing,   and   wlio 
say  llial  llii  I  is  the  amouni  oflhe  catch. 

In  the  ne\t  place,  \vc  have  the  evidence  oflhe  Furriers  who  handle  llic 
skins,  and  who  know  perfectly  well  —  can  tell  by  a  glance  —  the  dilTer- 
encc  lietweeii  Ihc  skin  of  a  female.  They  handle  the  whole  catch,  the 
pelagic  calch,  and  the  catch  on  the  islands;  and  in  this  pelagic  catch 
their  evidence  tends  to  shew,  and  does  shew,  that  Ihc  proportion  of 
females  is  very  much  greater  than  7.")  per  cent. 

Then  we  have  a  very  large  amount  of  conllicling  affidavits;  our  affi- 
davits, (the  affidavits  used  hy  liie  United  Slalesi,  making  the  amount 
70  or  80  per  cent  —  and  then  a  great  many  affidavits  introduced  into  the 
case  hy  (Ireat  Britain.  These  latter,  somewhere,  place  the  number  of 
females  at  all  proportions.  I  might  brielly  allude  to  that,  for  I  ran  over 
these  affidavits  to  see. 

There  were  2(>  witnesses  whose  depositions  were  given  on  the  part  of 
(Ireal  nritain,all  of  whom,  staled  that  the  catch  of  females  was  larger 
than  tlial  of  males:  and  of  those  '20  witnesses,  19  agree  that  the  propor- 
tion that  the  females  bore  to  the  wliole  catch,  was  00  per  cent  —  one 
witness  placing  it  as  high  as  80  per  cent  of  the  whole  catch. 

There  were  'M\  witnesses  who  said  that  the  number  of  males  and 
females  were  about  alike.  There  were  38  who  stated  that  there  were 
more  males  than  females  taken,  stilting  it  generally  in  that  way;  and  then 
there  were  liO  who  stated  that  there  wer-  sometimes  more  females  and 
sometimes  more  males  taken.  There  wen  ,  «-  I  have  already  said,  10 
witnesses  testifying  that  over  00  per  cent  of  females  wera  taken. 

Now,  putting  that  all  logellier.  it  does  not  tend  to  di'^place  even  the 
conclusion  established  on  the  part  of  the  I'nited  Stales,  especially 
including  that  of  the  furriers,  fortified  as  it  is  b\  the  probabilities  of  the 
case,  that  at  least  7.')  per  cent  of  the  pelagic  catch  is  composed  of 
females. 

In  the  next  place,  tliere  are  in  pehigic  sealing  (and,  of  course,  it  must 
be  soi  a  great  many  fatally  wounded  who  are  not  recovered.  Now,  the 
general  purport  of  the  evidence  |l  cannot  discuss  it,  or  stale  its  details)  is 
to  the  cU'ect  that  at  least  oue-(|narter  of  the  nuudier  of  seals  that  are 
wounded  and  who  ait-  eventually  killed  —  Ihat  one-(piarter  of  the  number 
struck  are  wounded,  at  least,  without  being  recovered.  The  other  fact 
which  I  have  staled  as  an  inseparable  featuro  is  that  a  large  proportion 
of  Ihc  females  that  are  killed  are  cither  heavy  with  \ouug  or  nursing- 
females.  Those  that  are  killed  on  their  migrations  north  to  the  I'ribilof 
islands  are,  of  course,  heavy  with  young  l)e<'ause  the  birth  lakes  place  in 
a  day  or  two  always  after  they  land.  They  appear  to  land  only  when  the 
exigency  is  forced  upon  the  female  of  giving  birth.  So  that  they  are 
heavy  with  \oung;  and  the  affidavits  here  will,  when  the  members  of  the 
Tribvinal  come  to  read  them,  give  sickening  details,  whiv-'i  I  do  not  pro- 
pose to  dwell  upon  now,  respecting  this  killing  of  femafes  heavy  with 
young.     They  are  skinned  upon  the  decks  of  the  vessels  immediately. 
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and  the  yniinp  drop  out  bloodinfr,  hlonlinp  and  rryinj;  npnn  Ihn  decks  of 
till!  vessels,  and  reniaiii  in  Dial,  condition,  —  soinciinn's  llicy  arc  licpl 
tlicro  in  that  condition  lor  days.  Then,  alter  they  have  given  i>irlh  to 
llieir  young  on  Die  islands,  lh(<  females  require  to  go  out  to  sea  lor  the 
|)ur|>ose  of  procuring  food  in  order  to  sustain  llieir  young;  and  they  go 
long  distances.  No  one  Uuows  just  how  far:  hut  distances  as  gr(>al,  pro- 
liably,  as  liJO  miles.  Tlie\  have  been  found  and  lville<l  al  such  distances 
as  that  from  the  islands  when  the  hrcasls  showed  thai  they  wtM'e  nursing- 
females  when  on  shore.  The  details,  again,  an*  very  horrible  ami  sick- 
ening there  of  killing  these  animals,  mammalia  with  breasts,  and  milk 
and  l)lood  llowing  on  the  decks  of  the  vessels,  lucideuts  like  those  servo 
to  give  a  sort  of  horror  to  the  practice;  but  I  do  not  dwell  upon  Ihem 
here,  because  I  am  only  giving  before  the  Tribunal  those  material  facts 
which  I  shall  bring  to  bear  on  this  (picslion  of  properly. 

Now  this  recital  of  Ihe  principal  fads  which  il  is  needful  to  lake  into 
consideration  in  considering  the  <|ueslion  of  properly  embraces  these 
featiu'cs  which  I  think  are  placed  (piite  beyond  any  contradiction  by  the 
evidence.  Oiw.  Thai  Ihe  seal  is  a  mammal,  highly  poKgamous,  but 
producing  one  only  al  a  birth;  its  rate  of  increase,  llierefore,  is  excee- 
dingly slow.  Tiro.  It  is  defemeless  against  attack  on  land  and  easily 
captured  at  sea.  Tliice.  The  present  attack  upon  il  is  not  by  a  few 
barbarians  as  in  fornxM'  times;  but  il  is  by  the  whole  world,  and  that 
attack  is  stinndaled  by  Ihe  very  high  protit  which  may  be  gained  from 
any  snccessfid  venhire  in  taking  seals.  ]''nur.  The  race  may  be  exter- 
minated by  man  upon  either  land  or  sea. 

Now,  as  to  llie  land.  Of  course,  il  is  admitted  that  they  can  be 
exterminated  by  the  United  Slates  almost  at  one  blow.  The  seals  are  on 
these  islands,  absolutely  within  lhc>  poweiof  man  for  the  period  of  I'j  to  (i 
mouths  every  year,  and  they  could  all  be  killed,  and  if  any  victims 
remain  after  an  indiscriminate  slaiigliler  of  one  year,  why  they  conul  bo 
slaughtered  in  the  next,  and  il  would  lake  but  two  oi-  three  short  years 
absolulidy  to  exterminate  thai  animal  as  a  commercial  fad.  ,\  few  scat- 
tered individuals  mighl  uudoidtledlv  remain,  bill  lliey  would  amount  to 
nothing.  Nobody  would  pursue  Ihem.  and  so  far  as  they  constitute  an 
ingrediiMil  in  the  commerce  of  llie  woilil,  and  so  far  as  lliev  coiistiliile 
a  bounty  of  nature  useful  to  man,  llie\  eoiild  be  absoliitelv  exlerminaled 
in  two  or  three  years  if  the  I  nited  Slates  chose  to  do  so  b\  an  exercise 
of  llieir  power  on  llies(>  islands.  Tliry  can  also  be  exlerminaled  by  pur- 
suit at  sea.  That  may  not  be  adinitled  on  Ihe  other  side ;  but  Ihe  .Mem- 
bers of  the  Tribunal  will  see  thai  llial  lad  is  absoliilely  beyond  dispute. 
Why,  the  Counsel  for  (ireal  llrilain  put  Ihemselves  in  Ihe  position  that 
this  herd  will  not  stand  ii  drafi  of  |II(I,)HM»  \ouug  males  even,  that  a 
(Iriill  of  thai  charader  is  (l(>slriieliv(!  to  il.  .Now,  we  do  not  think  so. 
We  lliink  it  will  siand  lliat.  Of  course,  iliei-e  is,  as  I  have  already  said,  a 
cei'hiiii  iitimber  of  \niing  males  which  may  be  taken  wilhoiil  injiirv  to 
the  herd.  We  think  il  ranges  as  high  as  l(H»,(H)(l.      We  agree,  of  course. 
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lliat  if  you  go  beyond  u  cerlnin  number  ol'  young  males  you  do  begin  to 
destroy  llie  herd,  bec^ause  you  do  not  iiave  enough  to  answer  Ihc  purpo- 
ses ol"  reproduction.  You  must  have  sul'licient  males  for  that  purpose. 
Our  position  is  that  that  number  is  as  high  as  1(10,000;  but  the  position 
on  the  part  of  (ireat  Urilain  is  that  that  is  loo  great  a  draft,  —  that  it 
will  not  stand  100,000 ;  and  lliey  oiler  what  they  oonreivc  to  he  evidence 
lending  to  show  that  it  will  not  stand  that  draft.  They  point  to  the  limi- 
ted drafts  which  Itussia  made  on  the  herd  while  tlic  islands  were  in  her 
occupation,  and  say  liiat  Itussia  was  more  prudent  in  this  particular. 
They^lhere  think  that  they  lind  somewhere  in  (he  evidence  in  this  case 
circumstances  tending  to  show  that  that  herd  began  lo  be  diminished 
before  pelagic  sealing  was  introduced.  That  means,  of  course,  that, 
according  to  Ihem,  the  herd  will  not  stand  a  draft  of  100,000  young  males 
annually.  If  it  will  not  stand  the  draft  of  100,000  young  males  annually, 
what  draft  of  females  will  it  stand?  Why,  under  pelagic  sealing  that 
has  already  reached  a  figure  between  60,000  and  70,000  a  year,  and 
when  we  take  uito  consideration  the  number  that  are  killed  hut  not 
recovered,  we  must  consider  that  the  wiiole  of  that  00,000  represents 
females. 

The  President.  —  Have  you  any  average  of  the  number  killed  by 
American  lishermen. 

Mr  Carter.  —  This  is  all  included. 

The  President.  —  ll  was  not  included  in  the  number  you  gave  us, 
was  it? 

Mr  Carter.  -  -  Yes. 

The  President.  —  No,  not  in  the  (able. 

Mr  Justice  Harlan.  —  Yon  will  see  otherwise  in  the  note  at  the  bot- 
tom of  the  page,  I  think. 

Mr  Garter.  —  I  Ihonghl  thai  the  evidence  we  had  on  both  sides 
embraced  both.  In  page  207  of  the  Keport  of  the  Mrilish  Commissioners 
will  he  found  such  evidence  as  «(?  had  in  llic  case  showing  the  catch  of  the 
United  States  vessels.  I  Ihoughl  Ihat  was  included  in  the  pelagic  catch 
wiiicli  I  have  read  from  the  tables,  bul  I  am  corrected  in  that  particular 
and  lind  Ihat  il  does  not;  and  so  this  lahle  from  which  I  read  must  he 
increased  by  adding  lo  il  Ihe  anioiinl  (if  Ihe  .Vnieriean  c;ilch,  whatever  il 
max  he,  in  onler  lo  give  the  true  figure.  In  reference  In  the  .\merican 
catch,  the  materials  for  ascertaining  il  and  gelling  hold  of  the  real  amount 
are  very  imperfeel,  and  llu^y  cannot  he  relied  upon. 

Sir  Charles  Russell.  —  I  think  Ihe  ligures  al  page  207  of  Ihe  British 
Commissioners  Keporl  includi!  all  Ihal  are  caught  by  pelagic  sealers. 

Mr  Carter.  —  Il  includes  llieir  compulation  of  all. 

Sir  Charles  Russell.  —  Yes. 

Mr  Carter.  —  There  is  a  dillerenee,  however,  helsveen  the  American 
Heporl  and  Hk;  lirilisii  lleport  as  lo  the  amount  of  pelagic  catch  of  Cana- 
dian sealers. 

Sir  Charles  Russell.  —  II  purports  lo  include  all. 


ones. 


413 


lliul 


iiilcd  by 


icavc  us, 


! 


Mr  Carter.  —  II  purport  to  include  all. 

Mr  Justice  Harlan.  —  Tliu  lahlo  you  road  sliows  ()2.ni)l)  skins  in  1891. 
The  lal)!(!  in  liio  Mrilisli  lloporl shows  for  llio  siime  ycarOHJIOO. 

Mr  Carter.  —  Vcs,  oi'  conrsc;  there  arc  distrcpancies,  but  it  is  larger 
for  that  yejir.  So  far  as  those  (|nt'stioiis  are  material  as  to  amounts,  those 
details  of  the  cvidemo  will  he  dealt  wilh  by  my  hrolluT  C.oudert  when  he 
comes  to  deal  with  llic  evidence  ;  hut  the  point  to  which  I  wish  to  draw 
(he  attention  of  the  Arbitrators  here  is  this,  that  it  i-;  perfectly  manifest 
that  the  rucc  can  he  oxterminaled  by  pcla};ic  sealing  .i-<  well  as  scaling  on 
(111!  land.  It  may  lake  longer  to  <lo  il.  hiii  it  can  he  done,  because,  if  the 
herd  will  not  stand  a  draft  of  100. 0(10  young  males  annually,  surely  it 
cannot  stand  a  draft  of  .'iO.OOO  females  annually  or  anything  like  it.  It 
coidd  not  stand  the  killing  of  .'i.OOO  females  annually,  because  the  killing 
of  a  feuiale  o|)erates  at  once  on  the  birlh  rate,  and  would  do  so  from  year 
to  year.  I  think  il  woidd  he  demonstrable.  I  cannot  go  through  it  now, 
that  on  the  assumption  upon  which  my  learned  friends  go,  the  herd 
will  not  stan<l  a  draft  of  100,000  young  males  annually,  that  it  will  not 
stand  a  draft  of  .'1,000  \oung  females  annually,  and  I  sa^  that  this  herd  is 
capable  of  being  exterminated  from  a  commercial  point  of  view  as  much 
by  pursuit  on  the  sea  as  by  capture  on  the  land. 

Mr  Justice  Harlan.  —  What  is  the  life  of  one  of  these  seals? 

Mr  Carter.  —  Well,  I  believe  I  heir  productive  iift;  is  taken  to  be  about 
18  years. 

Sir  Charles  Russell.  —  Where  do  you  lind  that? 

The  President.  —  Of  the  '"emale  seals? 

Mr  Carter.  —  Of  the  female  seals;  I  think  in  the  llcport  of  Ihc  Ame- 
rican Commissioners.  Thai  is  their  ()|)inion  based  on  their  exami- 
nation. 

The  President.  —  Then  that  would  he  an  average  of  about  (ifleen  young 
ones. 

General  Foster.  —  I  think  it  is  tiwclvc  lo  fourteen  years. 

Mr  Justice  Harlan.  —  Mv  recollection  of  the  evidence  is  that  the  ave- 
rage life  is  put  down  at  (illeen  years  —  the  entire  life. 

The  President.  —  Then  that  would  be  ten  or  a  dozen  young  ones 
each  on  an  average. 

Mr  Carter.  —  I  suppose  so,  yes. 

Now  let  me  call  Ihe  atleidion  of  Ihe  members  of  the  Tribunal  to  the 
striking  dilf(!rence  between  dealing  wilh  a  herd  of  fur  seals  like  this,  in 
Ihe  point  of  kee|)ing  up  Iheir  numbers,  and  dealing  with  polygamous 
domestic  animals.  If  you  lake  poKgamous  domeslic  animals  of  any  sort, 
sheep,  horses,  cattle,  fowls,  they  can  he  niised  all  over  the  surface  of  the 
globe.  There  is  hardly  a  spot  on  Ihe  globe  where  they  cannot  be  success- 
II  fully  produced.  If  Ihere  is  a  great  demand  for  Iheni  in  the  market,  that 
stimulales  llwir  production;  and  immeilialely  Ihere  is  a  saving  of  the 
females  for  the  purpose  of  increasing  Hh;  production;  and  Ihe  numbers 
thai  are  taken  for  the  purposes  of  the  market  will  be  taken  from    the 
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males.  Tliprorispqiionccis  llinro  is  an  immense  incrcasnin  llio  nnmbors, 
nntlllial  increase  ran  ha  cariicMl  on  intldinilcly :  anil,  of  conrsi-,  lliomar- 
kcl  is  soon  j;lnllcil.  ||  cca^rs  lo  ho  an  olijccl  lo  increase  Hie  nnmli ts  of 
liiem  and  rallicr  llie  (ihje.l  is  lo  decrease!  Ilie  number:;:  so  llial.  in  llie 
case  of  donn'slic  animals,  you  may  kill  I'emules  willioul  any  diriicidty 
wlialevcr,  whenever  thi>  eondilion  <•('  llie  inarKel  demands  il,  or  makes  it 
sucii  as  lo  he  prolilahle  lo  doso.and  iiumau('n|iidily  issiimidaled.  They 
arc  increased,  and  will  he  eonlinned  lo  he  increased  until  il  ceases  lo  bo 
a  |)rolil  lo  raise  I  hem.  So  llial  lliere  need  he  no  rnhis  or  preeaulions 
Willi  re;  .rd  lo  Ihc  killinji  oireinales  in  re^su'd  lo  Hie  oidiiiaiy  iiolvfjamous 
domeslic  animals,  hecanse  they  can  he  mulliplied  lo  anexh'iil  llial  is  per- 
feclly  indelinile;  and  llial  mnlliplicalion  will  he  produced  whenever  il  is 
lo  llic  prolil  of  llie  raisers  ol'  Ihem  lo  produce  Ihem. 

Willi  lliese  animals  liowi'ver  the  ca<e  is  \ery  dillereiil.  There  are 
only  lour  jilaces  on  the  j;lohe  where  lliis  particular  species  is  iiroduced, 
and  the  demand  far  exceeds  the  sup[ily,and,  of  course,  the  idea  neces- 
sarily is  not  only  lo  preservi;  Hie  present  normal  iiundiers  bill  increase 
Ihem  if  yon  can.  Itut  yoiK'annnl  increase  lliein  i)eyoiid  a  cerlain  poinl. 
Von  cannot  doanylliin-  bevoiid  saving;  all  the  leinalcs  yon  liave)iol;  llial 
is  the  uluiosl,  and  hevonil  that  yon  cannot  move  a  step,  hnl  you  can 
keep  up  lollial  point  and  every  niolivo  and  every  reason  in  the  world  con- 
nected with  Hie  preservation  of  Hie  numbers  of  the  herd  unite  to  condemn 
the  slau^'liler  of  any  siiij;le  reinale  unless  she  is  barren.  Vou  cannol  kill 
one  of  them  wilhonl  diminisliiiii;,  /milfi/i/o.Ww  numbers  of  the  herd,  and 
those  are  the  narrow  cmidilioiis  in  which  you  are  c(>nlincil  in  reference 
to  this  pailicnlaraiiinialowinf;  lo  Hie  circumstance  Ihat  lliere  are  bill  four 
places  in  the  liahitahle  -johc  where  il  can  he  produced.  Von  have  lo 
accept  Hie  conditions  ilia!  naliiiv  oilers  you  and  content  yourself  with 
them,  and  make  the  most  yon  can  out  of  Ihem. 

Now,  liavint;  shown  Hie  diU'orence  between  these  animals  and  ordinary 
domeslic  animals  of  a  poK-anioiis  chiiracler.  lei  me  point  out  Hie  dif- 
lerence  belween  these  animals  and  wild  animals,  nolorionsly  wild,  such  as 
llio  birds  of  Hujiiir,  wild  ducks,  or  Hm^  fishes  of  the  sea,  such  as  Hie  mac- 
kerel, the  herring,  the  menhaden  and  all  those  li>lies  which  conslilule 
lood  for  mail,  or  which  men  use  for  oHkm-  purposes  and  upon  which  he 
makes  |)rodigi(.iis  allacks. 

There  yon  cannot  eoiilinc  yourself  lo  Hie  annual  increase,  because  you 
don't  know  it,  und  you  cannol  separate  it  from  Hie  stock.  Vou  cannot 
tell  males  lioni  females;  yon  do  not  know  whcllier  there  are  any  more 
males  than  females  and  lliere  is  no  reason  why.  in  making  your  draughls 
upon  such  animals  as  that,  thai  yon  should  make  your  draughts  from 
mah's  rather  than  females.  Vou  know  of  no  reason  and,  therefore,  there 
is  no  kind  of  Imsbandry  Ihat  can  he  practised  with  reference  lo  the  wild 
animals  of  Hie  description  I  have  mentioned.  Thai  is  one  of  the  distiii- 
gmshing  features  belween  this  particular  wild  animal,  the  seal,  and  other 
wild  animals  over  which  man  has  no  control.     With  the  seal,  if  man 
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(Idos  his  tliily  jind  ncromodalos  liiiiiscH' to  llin  Iiuva  nr  imliiro  untl  obcyH 
IIm;  Iiiws  oI'  iialiii't!  hi;  cuii  prucliso  a  liiisltiiiiiliy  and  uhlaiii  lln-  whole 
huiiulil. 

Tho  animal  is  iiiaih;  i'a|iiiiii(<  til'  anordin^',  williniil  diiiiinisliiii^  Iho 
sUtvU,  wlial  ill-  waiiN.  Willi  ullu'r  wild  aiiiiiials,  siirli  as  diirks,  lish, 
and  ssild  \iMUi',  hit  ciiii  prat  lisi>  no  such  liu-^liandiN  at  all. 

Ilm;  il  will  he  olisttrvfd  liuw  nalnre  snunis  lit  lako  nolici!  ol'llu;  inipo- 
lenru  of  man  and  i'lirnisli  renuMlics  lliat  ho  is  in('a|ial)lt>  iira|)|il\in};. 

In  lliiM'ascorihi!  animals  nl Which  I  s|)(iki>,  nalm'o  rurnishcs  a  means 
of  |icr|ichialin^  llieir  s|M'cii>s  in  Iwo  directions.  In  Ihc  lii'>i  place  in  tho 
pi()(lif;ions  nnnihcis  which  arc  proiiuced.  Tako  the  herring,  the  macke- 
rel, the  menhaden  or  cod.  They  do  not  prodncu  one  at  a  iiiilli,  hnl 
one  million.  They  prodnce  enough  no!  ordy  to  sup|dy  all  the  wants  of 
man,  linl  all  the  wants  of  perhaps  one  hnndred  other  races  of  lishes  that 
Iced  upon  them.  The\  inhahil  the  illimitahli!  spaces  of  the  sea.  Their 
numhers  are  illimilalile  Their  sources  ol' food  are  illimilahle.  and  their 
reproductive  powiMs  are  illimilahli;  also;  and,  Ihereibre,  man  may  [in- 
vade I  hem  as  he  pleases,  and  maki;  such  drafts  upon  them  as  he  pleases; 
hut  he  does  not  approach  any  (h^slrnclion  of  them. 

Thert!  is  anotiier' mode  inwhich  nature  remedies  ami  supplies  the  im- 
potence ofmaii  to  preserve  these  animals,  and  that  is  the  facility  she  gives 
lliem  foi"  escaping  capture. 

Take  the  lish  of  the  sea,  or  the  hirdsof  the  air.  They  ran  escape. 
Man  ciiiinot  lake  them  at  his  will.  Sometimes  Ihey  may  come  within  the 
range  of  his  destructive  capacity,  but  Ihc  great  body  of  then:  do  not. 

With  the  seals  it  is  otherwise.  The  have  no  defence.  They  are 
obliged,  by  the  ne<essilies  of  llieir  nature.  In  spend  at  least  live  nu)Uths  of 
every  year  within  lln;  power  of  man,  wiiere  hecan  slaugiiter  them  diroclly, 
if  he  chooses,  and  while  at  sea,  even,  they  cannot  escape  the  pursuit  of 
man,  as  Ihe  evidence  tlislinclly  proves. 

Now  Ihe  dislinclions  between  Ihe  domestic  tribes  of  polygamous  ani- 
niids,  and  the  distinction,  between  the  other  wild  animals  are  extremely 
impoitard  to  be  observed,  and  all  bearing  on  this  unestions  ol  property. 

Senator  Morgan.  —  ho  yon  remendier  any  other  fur-bearing  animal 
besides  the  fur-seal  or  the  rabbit  which  is  susceptible  of  this  husbamlry 
of  which  yon  spe.dx. 

Mr  Carter.  — 1  do  not  know  of  any.  I  bear  voices  which  I  suppose 
are  those  of  my  learned  friends  referring  to  the  sea-otter,  but  you  cannot 
practise  jiny  husbandry  with  reference  to  the  sea-otter.  lie  never  puts 
himself  wilhin  Ihe  power  of  man :  he  escapes  liim  and  be  evades  him.  It  is 
the  hardest  thing  in  Ihe  world  to  get  him,  and  there  is  an  increasing  dif- 
licully  in  doing  to  from  year  to  year;  yet  such  is  the  value  of  the  sea- 
otter,  that  man  has  already  almost  exterminated  that  animal. 

The  President.  —  Ho  you  refer  to  Ihe  sea-olterlisheries  which  were 
provided  for  in  the  Irtiaties  on  the  same  lines  as  Ihe  fur-seal  lisberies. 

Mr  Carter.  —  They  arc  protected  by  the  laws  of  Ibe  United  Slates  in 
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the  same  way.  They  wore  pari  of  llic  fisheries  which  conslilufed  Ihc 
wealth  of  these  northern  seas  ori;.nnally.  The  were  at  an  early  period  al- 
most the  principal  element  in  point  oi' valne  in  these  fisheries;  and  the 
sea-otter  was  ori},nnally  of  more  conse(iueiice  to  Itnssia  than  the  f'nr-seal 
by  far.  Even  when  his  niimher  was  considerably  less,  the  value  attached 
to  his  skin  was  very  great;  but  as  the  numbers  of  the  seals  increased,  and 
those  of  the  sea-otter  diminished,  then  the  seal  as  a  race  far  out-stripped 
tiie  sca-otler. 

The  President.  —  1  mean  you  do  not  put  them  upon  the  same  line. 

Mr  Garter.  —  No,  I  do  not.  Man  has  no  means  of  preserviufi  the 
sea-otler,  as  far  as  I  know. 

lie  is  either  to  abstain  from  the  use  of  the  animal  altogether,  or  else, 
perhaps,  sMhniil  to  his  exterminaliori ;  and  that  is  the  case  with  some  ani- 
mals which  you  cannot  protect.  Take  the  canvasback  duck  of  America. 
That  is  a  very  valnable  bird,  a  very  abundant  bird,  it  was  as  long  as  a  smalt 
attack  wa'^  made  on  its  number.  oO  years  ago,  before  there  were  any 
railroads  and  the  means  of  transporting  the  canvasback  duck  after  he 
was  killed  were  small,  Ihe  draft  made  on  his  numbers  was  very  small, 
and  conlined  (o  the  localities  when  he  .'.as  found.  C.onsequentK,  Ihe 
canvasback  duck  wiis  exIremeU  abui.dant.  Hut  now  he  can  be  trans- 
porte<l  .'),t)00  miles  williout  injury;  and.  therefore,  he  is  oll'ered  to  the 
whole  world  aii<l  furnishes  the  hancpiets  of  the  whole  world.  The  whole 
world  makes  its  attack  upon  llie  bird.  There  are  laws  which  endea- 
ravour  to  protect  him  to  a  ccilain  degree,  but  llicy  cannol  protect  him 
against  tiie  cupidity  aroused  b\  such  a  demand;  and,  therefore,  he  is 
rapidly  disappearing.  There  are  some  animals  so  valuable,  and  liie 
demand  for  them  so  great,  and  tiie  means  of  protecting  (hem  so  lillle,  Ihal 
you  must  eitiier  give  up  the  pursuit  of  them  allogetlkf'r,  or  cunsent  to 
iiieir  practical  exlerniinalion. 

In  other  words,  the\  have  all  the  charactei-istics  of  wild  animals, 
and  none  of  Iho  cliaraclerislii^s  of  lame  animais.  Vou  cannol  practise 
any  husbainlrv  in  regard  lo  them.  .\o  man,  and  no  nation,  can  say  lo 
the  rest  of  the  world  that  he  or  it  has  a  mode  of  de.iling  with  lliem 
which  will  enable  him  lo  take  Ihe  animal  increase  wliilhoul  di-<li'o\ing 
the  stock.  I  shall  make  use  of  Ihal  hereaflei'.  and  vou  so-  nnvv  Ihe 
important  bearing  that  it  has  upon  if.  No  ma  iiand  no  nation  ran  sa* 
with  regard  to  Ihe  principal  races  of  tisli  in  Ihe  sea  thai  Ihex  can  protect 
them  if  Ihey  are  in  danger  of  deslriiclion.  They  cannol  >av  lliatNvecan 
enforce  by  oiu'  power  a  limilalion  of  Ihe  annual  draft  lo  the  annual 
increase.  There  may  be  some  lish  as  lo  which  Ihal  may  be  ptirhajis 
said,  and  when  more  accurate  knowledge  is  had  of  Ihc  liabils  of  lish 
it  may  come  to  be  asceilaiiied  that  the  inhabilanls  of  some  short^s  can 
protect  some  races  of  lish  which  resort  (o  I  hem,  provided  other  per- 
sons are  re(iuired  lo  keep  their  hands  oil'. 

The  President.  —  And  that  would  give  a  right  ol'  appropriation  in 
your  view  ? 
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Mr  Garter.  —  Yes.  Thai  would  immedialcly  lent!  timl  way,  —  yes, 
(lircclly,  —  il  would  lend  in  tliid  dircclion  whenever  Ihiil  power  exists. 
Tlial  would  l)e  llie  l(>ndcn<  y  of  riy  arguineiil,  und  I  am  ^lad  to  see 
llial  llu'  loaiiii;',!  Prcsidenl  {jjiusps  ii. 

The  consociucnci;  of  tlioso  lai'ls  is  that  llio  I'lir-scial  cannol  maintain 
itself  a^'ainsl  unreslritltJ  human  attack.  It  cannot  do  it.  That  is 
admitted  hero.  We  have  a  joint  report  hy  all  these  Commissioners  which 
is  to  the  elTect  that  the  fur-seal  is  at  present  in  the  process  of  extermina- 
tion, and  that  is  in  consocpience  of  the  hand  of  man.  The  treaty  itself 
under  which  you  are  sittii!!^  admits  tlie  necessity  of  rej;ulations  desifjued 
to  prevent  extermination,  ^he  cause  of  this  diminution  the  grounds  and 
reasons  .ihicli  are  working  the  e\lermination  of  the  seal  are  disputed 
l)elween  us.  My  learned  Iriends  upon  the  other  side  say  it  is  this  catch- 
in^',  this  taking'  of  tlie  seals  on  tlie  islands  that  is  causin;^'  it.  We  say 
il  is  the  pursuit  of  them  hy  |tela};ic  sealers:  hut  whatever  the  causes 
tliere  is  no  dispute  between  us  as  to  the  fuet.  Those  seals  are  beinp 
exterminated,  and  thai  means  that  the  race  cannot  maintain  themselves 
against  the  hand  of  man  unless  the  assaults  of  man  an;  in  some  manner 
restricted  and  re};ulat»!d.  .Vs  I  have  already  shown  that  consequence  of 
the  inability  of  the  race  to  maintain  itself  is  inseparable  from  the  killing 
of  females.  Tliat  race  cannot  maintain  itself  uidess  the  slaughter  of 
fe'iiales  is  prohibited.  It  is  a  mammal  producing' one  at  a  birth.  The  late 
of  increase  is  t!xtrenn>l\  slight  and  that  increase  can  be  cut  down  by  a 
ver\  small  annual  killing  of  the  mothers  from  whirh  the  ollspring  is  pro- 
duced. This  InabiiitN  of  the  raie,  this  intirmity  of  the  race  to  hold  its 
own  in  presence  of  the  enormous  temptation  to  this  slaughter  which  is 
held  out  to  nuiu  is  inse|)iu'able  iVom  the  slaughter  of  females.  The  kil- 
ling of  males  if  il  were  excessive  would  produce  the  .same  efTecl.  No 
doubt  about  liuil.  We  do  not  dispute  or  deny  tliat.  .Ml  \>e  say  is  thai 
\()U  I  an  carr\  the  killing  of  males  to  a  certain  ^^ol.  I  \.illi(iut  any  injury 
\\!ial<!vei'. 

The  President.  —  .Mr  Carter,  may  I  I  eg  ,o  ask  you  a  question.' 

Mr  Carter.  —  t'.erlainly. 

The  President.  —  The  .\uierican  C.onipany,  the  lessees  of  the  Pribi- 
iol  Islands,  consider  the  fur-seals  as  llieir  properlv  or  the  properly  which 
lliey  are  to  dispose  of  according  to  the  grant  by  the  I'niled  Slates.  If 
lliey  consider  that  they  havi!  a  direct  right  to  the-.e  animaU,  iln  yui  not 
lliiidv  llicN  lia\e  reason  to  I'duiplain  llial  the  United  Stales  allow  pelagic 
li>lniig  li\  SI  nie  of  llicir  lislicinicii  on  the  .Vmeriran  i  oasts,  and  lan  )ou 
slate,  as  ii  i.ialtei-  of  lacl.  wlicllier  the  C.onipaiiv  or  the  lessees  liave 
applied  to  the  I  uited  Stat(!s  liovernment  to  make  an  enactnuMit  to  pre- 
vent thai  lishing.  llial  pelagic  ^I'aliug,  according  to  the  right  which  has 
licen  gisen  In  lliem  .'  II  I  undcr-tand  well  \i.ur  pm'port,  and  if  your  pur- 
port is  the  saui(>  as  the  lessees  of  the  .\uierican  Ccunpany,  il  is  an  injury 
l<>  them  that  pidagic  sliding  should  be  carried  on  and  practical  destruction 
of  fe mule  .seals  be  cai'i-jed  on  bv  Amiirican  tishcrnien    llo  son  not  ll>>«>i> 
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that  llicy  linvc  a  rif^lil  lo  complain,  and  I  inqniro  wliellior  llioy  ever 
did  complain  lo  llio  American  Governmcnl  since  1881,  for  instance, 
which  is  the  dale  yon  state  us  hein;;  the  initial  date  when  lliey  hegan 
to  perceive  that  pelaj;ic  scalinj;  was  olFensive  to  their  nf;hls. 

Mr  Carter.  —  I  think  the  lessees  of  the  islands  woidd  have  a  moral 
rifiht  lo  complain  lo  the  I'niled  Stales  if  the  United  Slates,  having  leased 
these  islands  In  then  under  certain  conditions  allowed  their  own  cili/ens 
lo  carry  on  pelagic  sealing  or  any  other  form  of  deslruclion.  They  would 
have  a  moral  rigid  undoubtedly  to  complain  and  a  \er\  strong  etpiily  lo 
complain;  hut  under  the  circumstances  Ihcy  have  not,  for  the  veiy  lirsl 
thing  the  I  idled  Stales  (lovernment  did  was  lo  pass  laws  against  it. 

The  President.  —  On  the  islands? 

Mr  Carter.  — ^  (tli  no;  on  waters  as  well. 

The  President.  —  In  the  adjacent  waters.  II  did  not  pass  laws 
against  .American  iisliermen  doing  il  elsewhere? 

Mr  Carter.  —  ItuI  the  I'niled  Slales  (iovcrnmenl  exercised  all  the 
power  whiili  Congress  at  Ihe  lime  supposed  il  had  lo  prevenl  pelagic 
sealing.  Il  supposed  that  in  prohihiling  pelagic  sealing  over  Ihe  waters 
of  Alaska  —  that  is  the  phrase  used  —  it  end)racc(l  all  those  waters  which 
it  had  ac(pnred  from  Russia  hy  the  cession.  The  weslern  boundary  was 
that  line  which  is  seen  drawn  down  llicre  liiulicaling  on  map). 

The  President.  —  Thai  is  iu)t  the  question. 

Mr  Carter.  —  They  assume  lliat  "  all  the  waters  of  .Maska  "  embrace 
all  thai  portion  of  Ihe  lieliring  Sea  and  thai  therefore  their  cnaclmenis 
prohibit  pelagic  sealing  over  all  those  waters;  and  Ihe  I'niled  States 
Ivxecutive  (iovernment  has  so  considered  those  euactnieuls.  II  does 
sei/e  whenever  il  can.  and  exercises  its  uluiosl  diligence  in  seizing  any 
American  vessel  caught  anywhei-e  in  Ihese  waters  engagi'il  in  pelagic 
sealing. 

Mr  Foster.  — And  always  condemns  lliem. 

The  Presidenj;.  -  Thai  is  nol  (piile  m\  i|ueslion.  .M\  (|uesliun  is;  ho 
the  .\meriean  Company  eonlend.  as  I  understand  yon  lo  contend,  that  the 
ownei's  whoever  Ihey  be,  oI'IIk;  I'ribilol'  herd,  have  a  rigid  of  properly  or 
j.roteclion  in  these  animals  whereser  Iliey  he;  and  if  llie\  have  Ilit;  right 
of  properly  and  proleclion,  have  Iliey  an\  lej;al  liglil  a^  well  a<  a  moral 
right  to  complain  of  llii'  I  nited  Slales  not  punishing  pelagic  sealing 
anywhere  else  wherever  Ihe  s(!als  ma\  j:o  :  for  if  I  understand  your  pur- 
port Ihey  have  a  right  of  properly  (U' proleclion  anywhere,  — not  only 
in  Alaskan  waters. 

Mr  Carter.  — I  agree  to  your  suggcslion  Ihal  Ihe  lessees  of  these 
islands  would  have  a  moral  right. 

The  President.  —  .No  ;  I  ask  yon  wlielher  Ihey  liav(!  a  legal  right? 

Mr  Carter.  —  Not  cpiile  a  legal  right  perhajis  because  at  Ihe  time 
when  their  lea<e  was  exeeiiled  ami  llieji'  rigid-;  weri;  acipiired,  il  might 
be  said  to  be  llii>  fair  iulerprclalion  i>{'  Ihal  document  Ihal  Ihey  took 
Iheir  right  ti>  the  lurseals  here  std))ect  lo   the   existing  condition   of 
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things  and  thai  il"  there  is  any  faiiiiro  ou  the  part  of  the  lessor  lo  repress 
pohigic  scaling  Ihey  took  il  subject  to  Hint  failure.  I  should,  therefore, 
not  consider  that  they  have  what  is  called  a  legal  right ;  but  I  sliould 
think  at  the  same  lime  they  had  a  moral  ground  to  say  to  the  United 
Stales  :  "  You  are  (he  owners  of  this  herd  and  being  the  owners  of  the 
herd  and  being  a  nation  you  have  a  right  lo  protect  them  whiM'cver  that 
herd  goes.  Having  thai  right  and  having  let  the  opporliniily  of  taking 
these  seals  on  the  i'ribilof  islands  to  us  we  think  Ihal  you  are  bound 
—  bound  in  Ihi!  exercise  of  your  just  powers  —  to  reju'css  this  pelagic 
sealing.  "     I  think  they  would  have  a  riglit  to  insist  upon  Ihul. 

The  President.  —  I  would  call  that  a  li'gal  right. 

Mr  Carter. —  No;  I  do  nottpiile  call  il  amounting  lo  a  perfect  legdl 
I'ighl  because  il  niigiil  be  said  lo  these  piiople  :  "  No,  we  have  never 
undertaken  lo  protect  Ihis  herd  everywiiere  un  the  seas.  We  executed 
It)  you  this  lease.  Vnu  knew  wlial  Hie  l;i\\s  were.  You  knew  what  pro- 
tection you  would  get.  ^mi  iliii  nut  ii>.k  for  anything  more.  Having 
accepted  your  J  use  unde:  those  circumstances  you  must  be  content 
with  il. 

The  President.  —  In  I'ac-I  they  liave  not  asked  for  any  more.  They 
have  not  asked  for  an  act  of  Congress,  a  statute  against  American  pelagic 
sealing. 

Mr  Carter.  —  (    , mol  speak  upon  that  point.     I  know  of  no  evi 
deuce  in  the  case. 

Mr  Phelps.  —They  have. 

Senator  Morgan. —  I  would  like  to  say,  Mr  Carter,  in  that  conneclion 
thai  the  nund)ei'  of  se;ds  that  are  permitti'd  to  tie  lessees  to  be  taken  is 
regulated  l)y  tlie  case  and  by  the  law.  liider  the  lease  of  IH7(I  they 
were  permitted  to  take  not  excei'ding  in(»,(»(IO  seals  annually  which  nnm- 
lier  might  be  reduced  b\  the  (invernineiit  of  Hie  I'liited  Slates  without  any 
iiabilitv  wiiatever  for  daiiiiigi's  according  lo  their  esliniale  and  opinion 
as  to  what  piililii  policv  reipiired.  Liider  the  lease  of  IH'.M)  they  were  al- 
IowimI  lo  lake  nol  exceeding  t<lillllll  under  the  same  conditions.  So  that 
wjiiilever  nundier  the  Uiiiled  Slates  lixes  aminalK,  at  any  lime  of  the  year 
llicy  choose  to  lix  it,  that  is  IJic  tmmlier  that  Ihey  may  lake  and  is  the 
luiinlier  Ihey  liave  agreed  to  abide  by.  They  iiaveiiorighl  lo  any  gi'eater 
number  lliaii  Hie  I'liiled  Slates  chooses  lo  award  lo  them.  Thereforo 
lliev  cannot  haseaiiy  inlerest  direct  (U"  indirect  in  the  (piestion  wlietherwe 
are  pieseiving  Hie  seal  herds  or  nol  if  they  get  their  number. 

The  President. — They  have  no  direct  right  under  Hie  average  of 
Hie  herd. 

Senator  Morgan.  —  .Not  at  all.  not  llie  slightest. 

Mr  Carter.  —  I  should  still  bo  disposed  lo  agree  with  t!ie  suggestion  of 
Hie  ieaiiii'd  I'residiMit  even  under  tlios(!  suggestions. 

Senator  Morfran.  —  Tlial  there  would  lie  a  uKU'al  right? 

Mr  Carter,  —  Thai  I  here  would  be  a  moral  right. 

Senator  Morgan.  —  1  do  nol  think  so. 
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Mr  Garter.  —  Thai  llicro  would  he  .i  moral  rinlil  in  llic  Icssoos  (o  cull 
ii|)(>Ti  lilt'  I  nilftl  Slali's  lo  cxciciso  that  aiillioiil))  lo  prosi-rvo  lliis  lit'i'd 
lor  llioy  iiii^lil  argue  :  "  II'  you  liiil  c\(<ri'is(!  Ilial  aiilliorilv  ilii^i  lifril  would 
\h'  ill  a  conililion  in  a  few  yours  lo  ^iv(!  us  iu>>ii>iid  ni  lio.lKMI  a  liundred 
lliousaiid. 

Senator  Morgan.  —  If  you  will  allow  uif,  IIk!  Cou^iross  of  llio  llniled 
Slnl(>s  which  has  liul  riMcnlly  mljoiiriii'd  lias  uiadr  a  pnivision  ol'law  hy 
wliicli  allurHic  slaliilos  llial  now  ,i|i|il\  In  lh<-  Itchrin^  Srasliall  lie  cxIiMulod 
in  llicir  lidl  lono  <)V(M'  aii\  aiva  ol'  walrrs  llial  mi^hl  li>'  liiicriuiiicd  hy 
this  'I'rihuual  as  licin^  within  llio  |)rohiliilion  or  wilhin  llii<  ri'};iilalions 
vliich  Ihcy  havt;  iiroscrihcd.  The  (innfircss  of  lh(>  rnih-d  Stales  have 
|)ri>|)ai'i>(l  in  advance  so  as  lo  exitMid  Iheir  penal  and  olher  laws  ovei'  the 
urea  Ihal  Ihis  TrilMinal  is  lo  duleruiine  (i|iuu.  II  ha>  done  all  Ihal  can  he 
done  under  Ihocircnnislunces. 

Sir  Charles  Russell.  —  Thai  wns  merely  a  pnivisimi  lo  eiudde  lliu 
L'niled  Slates  lo  ;,Mve  lej,'al  ell'ecl  lo  ans  ri^};ulalion.i.  il'anv,  Ihal  >ii(i(dd  he 
enjoined  h\  Ihis  Tribunal. 

Senator  Morgan.  —  Thai  was  in  llin  hope  of  a  in-oper  adjuslcmeulor 
Ihis  quesliou. 

Mr  Carl cr.  —  ll  wasalookinj:  forward  on  llie  pari  of  Ihe  I  niiedSlales 
Id  a  concurrence  in  an\  measureswhicli  Uii-  rcihiiiia!  mif;hl  adopi  which 
would  insure  llie  pre<ervalion  of  Ihe  lur-seal. 

The  President.  -What  I  wanted  Income  lo.  ifvou  will  allow  me  lo 
maUe  m\  point  a  litlle  nnuv  clear,  is  Ihis  :  according  lo  Ihe  .'illi  (jneslion 
ol'oui'  arliclel),  we  ha\e  In  delei'mine  whether  (here  is  ;i  riy;hl  of  propi'riy 
and  proleclinn  in  these  seals.  I  Ihink  vnur  conlenlion  is  Ihal  there  is  a 
lopil  ri^'hl  of  |>ropi>rls  and  proleclion. 

Mr  Garter.       Yes;  ii  is. 

The  President.  —  Thai  is  for  Ihe  l'niled  Stales;  Itnl  you  do  iiol 
admit  nf  a  ie^ai  ri);lil  or  a  moral  rif;lii  fnr  Ihe  iosees  (d'  Ihe  I  niled  Slate- 

10  clnim  Ihe  ri^lil  of  |iroperl\  and  proleclion.  I  IhinU  wlial  Mr  Senalor 
.Mor};an  just  explained  accounls  for  thai. 

Mr  Carter.  —  ^es. 

The  President.  —  I  wanted  In  make  the  dislmilinn  ilear. 

Mr  Garter.  ^es:  |  appreheud.  If  these  islands  were  not  in  the 
possession  nf  the  Lniled  Stales  (in\crnmenl,  hiil  «ere  in  IIh'  pns..c-<inii 
of  private  iiidiNidiials,  I  thinK  there  wnnid  he  a  moral  iijilil  on  Ihe  pari  of 
llin>e  individual^  to  call  upon  the  I  iiited  Slate-  (iovernmeiil  lo  exercise 
its  jiowers  on  the  hi^li  -ea-  to  prevent  the  destruclinu  of  those  seals. 

The  President.  —Thai  is  what  the  I  Hiied  States  demand  from  n> 
lo-da>  .' 

Mr  Carter.        II  i- what  Ihe  I  niled  Slates  demand  from  \ou  lo-dav 

11  is  what  I  am  imw  einleavorin^  lo  show  In  lhi<  Trihunal.  I  am  taking 
one  -lep.  ami  that  i-  In  suy  Ihal  Ihe  I  niled  Slates  has  a  rif;lil  nf  pirtfierly 
there.  My  next  slep  will  he  Ihal  liaviii){  thai  ri|;lil  of  properly,  Ihey  huvi- 
a  ri^hl  lo  -io  there  with  I'm.  c  and  prolecl  it  ;  and  in\  next  -lep  will  he  Ihal 
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il'llioy  liiivf  nol  llic  ri^lil  lo  '^o  llion;  willi  forrts  anti  |»r()lert  il,  yon  ought 
to  imsssoiiK!  rt>};ulnlioii  {;iviii^  (Ikmii  tliiit  ri^-lil. 

The  President.  —  TIumi  llioy  do  nol  [trolocl  llmir  own  properly  05 
\(<l  !i{;aiiisl  llii>  |i(>lii^'ir  sfalin^. 

Mr  Carter.  —  They  do  mil  [intlnl  lli*>ir  own  iinip'Tly  as  yd,  for  the 
n'usoii  llial  Ihcy  do  nol  svani  lodislnrh  llii>  |i(ui('t>  of  llif  world. 

The  President.  —  Wonid  il  dislnrhlhe  |H!ac()  of  llii-  world  if  Ihey 
were  lo  ml  a^ainsl  llicir  own  tiliAiMis  ('ii}4a};(!d  in  |»claf;ic  sfaling? 

Mr  Garter.  —  INo,  nol  al  all ;  and  we  ((niliiuic  to  a<f  u^^ainst  our  own 
lili/.ens. 

The  President.  —  No.  >on  do  not  do  that.     You  do  nol  a«i  against 
\oiirown  cili/.fns  ovcrywln-rc. 

Mr  Garter.  —  So  far  as  our  l^aws  };o. 

The  President  —  I  sa\  \onr  Laws  do  nut  {,'0  as  far  as  \onr  tonlen- 
liun. 

Mr  Carter.  —  No;  the  I/iws  do  nol  ko  as  far  as  our  conlcnlion  goes. 
Till- Congress  id  llu'  Inilod  Slates  is  a  diircrcnl  liod\  from  lli(>  cxecnlive 
department  oftlie  Initt'd  Stales.  Tlicexeentive  deparhneni  of  the  (iniled 
Stales  snhmils  (piestions  of  law,  lakes  its  position,  here.  I  am  here  for 
the  purpose  (d' arguing  llieiii.  Perhaps  Hie  Congress  of  the  Lniled  Stales 
might  not  have  gone  Ihrongh  all  the  processes  of  reasoning  which  I  have 
gone  through.  Thcv  act  upon  their  own  vi(!ws  and  upon  their  own 
conclusions.  They  have  laKen  thi!  ground  and  have  <!vinced  their  inten- 
tion of  protecting  these  fur-seals,  aixi  protecting  them  for  their  own  boiu> 
lil,  a;;ainslllie  attacks  of  pelagic  scaling,  from  whatever  ipiarter  ~  their 
own  citizens  or  others.  Thcv  ma\  have  understood  that  their  powers 
were  contined  to  Itehring  Sea,  and  llierefon  limited  llieir  jurisdiction  lo 
llic  Ihdu'ing  Sea.  The\  may  have  acted  upon  that  assnm|)tion  —  an 
erroneous  om;,  in  m\  judgmenl. 

Mr  Justice  Harlan.  -  Tiie  I'resideid  refers  to  the  failure  of  Congress 
to  enact  a  statide  forhidding  American  citizens  I'nnu  taking  seals  on  the 
Norlli  I'acilic  Supposing  thai  Congress  could  pass  such  a  law.  and  did, 
what  etfect  wouhl  thai  have  upon  llu!  pelagic  scNiling,  if  the  siihJecU  of 
(aiiada  weie  left  al  lihei'tv  to  pursue  it  .' 

The  President.  —  That  is  another  tpicslion. 

MrCarter.  —  ilwoiddtend,  po^sihl^,  to  diminisli  the  attacks,  to  some 
e\l(Mil ;  how  much,  would  he  a  (piestion.  Of  conrse,  it  might  he  arf;iied 
li\  Ihe  Congress  of  the  i'uited  Stales,  it  might  hi'  said  hy  CongressnuMi, 
'  if  all  Ihe  world  is  to  iie  permitted  lo  go  up  there  autl  take  the  seals,  w(> 
niiglil  as  well  let  our  own  lilizeiis  iit\.  \\ C  will  nid  protect  the  seaN 
against  attacks  h\  oiir  own  citizens  if  olhec  people  are  lo  he  allowed  lo 
illack  llieiM. 

The  President  Von  want  lo  c(Uivince  us  lirsi  and  the  American 
('.i)ni;r'>s  il'leiwiiid^.  while  yin  ought  lo  cdnvince  Ihe  AuiCiiean  Congress 
lirsI  and  us  id'tei'wards.  That  is  what  I  ni'-aii.  \i  is  n,'cn>U  a  point  in 
ni\  mind. 


—  i5-l  — 

Mr  Garter.  —  Thai  llic  American  Congress,  nflor  this  Tribunal  shall 
have  eslahlisjietl  American  rif^lils,  will  liesitale  at  all  in  exercising  Iho 
utmost  (lpf{ree  (tf  proleclion,  is  scarceli^  lo  he  appreliended. 

The  President.  —  Itiil  it  mijilil  liavi'  lieen  in  arfjumcnl  hel'orc  us 
that  the  American  Conj^iess  had  already  admilled  Ihc  rij;lit. 

Senator  Morgan.  —  Vou  will  remember  tliat  Lord  Salisbury,  I  lliink, 
or  Lord  llosebery,  in  discussinj;  Ihc  inadns  riirndi  which  is  now  j^overniiif; 
this  matter,  made  the  objeclion  that  the  ilrilisli  (lovernmenl  and  Ihc  Ame- 
rican (iovernment  woiiltl  bt;  i\inf;lheir  hands  by  aj;rc(Mng  n|ion  Ihc  prohi- 
bition ol'  pela;;ic  sealinj;  duriu;;  Ihc  pendency  of  this  litif^'alion,  and  per- 
mitting oilier  nations  lo  come  in  and  lake  the  seals  al  their  will.  Doth 
Governments  had  lo  take  the  risk  ol'it. 

Mr  Carter.  —  Ves;  Ihat  is  undDubtedly  Irue.  lUil  still  the  observa- 
tion of  the  President  is  correct,  namely,  thai  if  the  iJniled  Stales  had  a 
property  in  these  seals  and  a  right  to  protect  them  u|)on  its  own  posses- 
sions, it  could  at  all  times  have  |)revciite(l  its  own  cili/.eus  (Voni  IcKiiig 
seals  even  in  the  iSorlhern  I'acirn;  Ocean.  II  could  have  done  Ihat.  It 
has  not  done  it;  and  so  far  as  that  is  an  argument  bearing  upon  the  me- 
rits of  this  question  of  property,  1  must  allow  il  lo  pass  unanswered;  but 
as  to  the  force  and  weight  of  it,  I  must  bo  permitted  to  say  that  il  doc-  nol 
seem  to  b'>  very  significant. 

The  President.  —  It  merely  shows  the  question  is  a  delicate  and  dis- 
puted one. 

Mr  Carter.  — The  policy  of  passing  laws  of  thai  characler,  Ihe  direct 
operation  of  which  woulil  be,  allov  ing  llial  Ihcse  pelagic  sealers  were  mere 
marauders,  to  restrain  your  own  marauders  lor  Hie  benelit  ol  Ihe  marau- 
ders of  another  nation,  is  nol  a  very  obvious  (inc. 

There  is  one  other  fad  pcrlccliy  indi^pulahic  in  regard  lo  pelagic 
sealing,  and  Ihal  is  Ibis  :  Ihc  momcnl  ils  destructive  cll'ccl  reaches  a 
point  where  Ihe  maiiilcnance  of  the  industry  on  the  fribilof  inlands 
ceases  to  be  reipuncralivi',  Ibal  is.  when  It  reaches  Ihal  poini  where  it  is 
no  longer  worth  while  lo  maintain  Ihal  establislimeni  of  Iwo  or  three 
hundred  Indian^;  which  are  kepi  upon  Ihat  island  -—  then  of  course  Ihal 
industry  must  he  given  up;  and  when  Ihal  industry  i-^  giviMi  up, 
that  population  must  be  wilhdrawn.  Thes  <  ,inuol  li\e  llici'c  wiliioul 
outside  support.  And  llien,  of  coui'se,  all  protection  lo  those  ishiuds 
against  Ihe  niaiMiidiiig  iin'iir^ions  of  penpje  who  want  to  kill  tlieni  upon 
the  land  is  gone,  and  wIh'u  that  guani  is  withdrawn  mid  :ill  pioleelion 
taken  away,  of  course  Ihal  herd  of  seals  is  exiciniinaled.  II  !■<  exhM'ini- 
nalcd  for  the  L'niled  States.  II  is  exierminaled  for  these  lessees.  They 
can  no  longer  gel  anything  mil  of  il.  It  is  exienninalcd  lor  llir  whole 
v.orld  II  is  c';lerminaled  men  in  respect  to  Ihesc  pelagic  sealers,  'or 
llieic  occupaliuH  is  gone  also.  They  arc  all  gone,  in  a  common  calamity, 
and  gone  very  qui(dily,  loo.  al'ler  the  giiiird  is  withdrawn,  and  liiat  will 
lake  |)liice  just  as  soon  as  i'  » cuses  lo  be  prolit-tble  to  maintain  nl 
Ihere. 


-  4r.:i  — 

Now,  llicrc  is  a  siiporlliiity  of  yoiinpiimlcs  newly  horn.  Thai  siiper- 
thiity  of  yonii};  males  can  he  taken  npon  llie  islands  and  llie  lakin;;  ran  he 
liinileil  to  llial,  pi'dvided  all  inlei-|'i<i'<Mii'i- is  prevented  i>y  sea,  provided 
pelajjif  sealing  is  slopped.  Thalfael,  allhon<;li  il  appears  lo  he  manifest 
npon  the  face  of  il,  yet  I  do  not  wish  to  have  any  donht  npon  thai  poinl- 
llial  there  is  a  siiperlluily  of  yoiin^;  males.  We  >ay  il  amonnts  lo 
|(l<.)l)0(l:  hill  whether  it  smonnis  to  ;illlMII)  or  IIIIMIDO  or  2fl0000, 
(here  is  a  superlliiily.  and  lliat  supertlnily  can  he  separated  and  taken 
hy  Ihe  United  Slates  on  those  islands  willionl  injnrinf;  the  stock.  As  I 
say,  that  sc<'ms  lo  ho  self-evident,  hut  I  do  not  Know  that  il  will  ho 
admilled,  and  I  choose  lo  stale  one  (»r  two  ciri'nmslances  which  prove  it. 

We  have  witiii>sses  lon^' resident  ii|>oii  tlie  islands  and  in  cliarf,'e  of 
this  hiisiness,  who  swore  to  il  ;  hut  il  is  proved  hy  the  overwhelminf; 
experience  of  one  hundred  vimis.  II  is  proved  hy  the  fact  lliat  llnssia, 
alter  her  occnpalion  of  the  islands,  and  while  she  did  not  conline  her 
draft  lo  Ihis  snpertluity  of  males,  adopted  a  comse  which  tended  towards 
the  destruilion  of  Ihe  herd  and  cann-  very  near  lo  di'slroyin-!;  it.  Il  is 
proved  liy  Ihe  fad  liiat  '.vh'Mi  <lie  coi-fi-cted  her  mi'tiiods  and  conlined 
liei'  draft  to  thi-  •upcrllnilv .  in  iSSii,  llie  herd  continued  to  increas(>;  so 
thai  when  twenty  year-^  later  il  passcil  into  the  possession  of  the  I'nited 
Slates,  it  had  reached  as  jjreat  a  mafinitnde  as  il  had  ever  had.  It  is 
proved,  in  the  next  place,  hy  the  e\|ierien(i'  of  Ihe  I'liiled  Slates  dni'in^ 
niori!  than  Icii  years  of  their  occupation,  and  nnlil  llie  excessive  (li'afts 
occasioned  hy  the  pelagic  sealinj;  matl'  Ihis  draft  of  tlMlOdll  males  an 
undue  draft  upon  the  herd. 

Therefoie  this  si  itcmcnt  is  I'ullv  snhslMiilialeil  hy  the  unilorm  expe- 
rience on  thi-  islands--an  evpei  ieui  e  evtendiiif;  over  a  period  of  one  hun- 
dred ),enrs.  It  is  snhsluntially,  I  think,  adinilled  hy  Ihe  British  (lotnniis- 
sioncrs  themselves. 

In  Section  37,  at  pasi(>  7.  orthcir  report,  they  say  : 

37.  DuriiK'  llii^  enrly  ve;ir.s  .i|  llie  H\Hsi,iii  cnniii'l,  llie  cdiiililiotis  of  seal  lirewero 

\'1V  illl|M'i  I.nIIv  UluliT-liidil,  Mliil  lull  llllle  re;.':iril  W;|s  piijil  In  llli'Mllljecl.  \  rapid 
iliiiiiiiiilioii  111  llii'  iiiinilier  ulseals  ri.'i|iii'Hliiiu  ll^'  islaieN,  however,  i>vi'iil  iiallv 
I'laiineil  alleiilidii.  ami  ini|>rovi'ii  "Ills  (>r  various  kinds  lnlluwed,  \muii},'  llio  (jisl, 
iiIIIh!  iui>iTslriiii:eiil  Mieasiii'e>ad'i|il.'cl  \va<  llii  ".  x|ii,.|iiiiiiir  killiii):  Ik  males,  wliieli 
tolleweil  Ironi  the  iliscoveix  ilial  a  luiich  larf.'t'r  niniibei'  nl  nmli's  weni  liorn  lliiin 

weie  ailuallv  n!r|uiied  lor  ^ei-vl li  Ihe  hreeiliii^  ••   rookiiii's.  "'     The  kllliliK  of 

t'eiiiales  was  praelieallN  Idihiilili'ii  on  th,'  Pilhilol  islamls  ahoul  ISW.  and  on  thu 
(^)nniiandia'  Islands  pruliahly  ahoul  Iho  suuiu  dale. 

I  pass  lo  soetion  il  ; 


il.  It  i><  also  nolewiirlhy,  thai  for  iiianv  vi'ars  previuiis  t.  llie  etosit  nf  ||)e 
lliissiaii  loiiliol  ipi  nl)alil\  Iriim  ahoal  Isl-Ji  iinili'r  a  more  eiihchlened  syslem  of 
iiianaticin.':it  Ihanlhal  oi  Iheearlieiyeais,  IIumiiiiiiImm- ofsealsri'^oiiinj;  lo  iln'isliinds 
was  slowly  increasing;,  and  thai  Iho  av(!rajri^  iimnher  taken  annually  was  gradually 
raised  durin>r  these  years  fioma  very  lowlignre  loahont  ;10  (MHi,  willioul  appuronlly 
veveisttn;;  Ihis  alcwiy  impruvoment  in  the  mi.       "s  resortiuK  lo  thu  islands. 


-  4»t  — 

I  pass  loscclion  I  Ifi,  on  pnjjo  20  : 

llii.  It  is.  iiiKii'dviT,  i'c|ii;illy  rli'.ir,  finin  llic  kiiiiwn  facls,  iImI  ofdcicnl  prolnc- 
lioii  is  iiiiii'li  iiiiiii>  )'iisilvMl1iirili'il  mi  llii'  hn'olin^'  islinuls  lli:in  Ml  m'ii.  TIic  icuilnil 
III  (lie  iiiiiiilii'r  III  -imIs  killi'il  nil  s|iiii'i>  tiii;.'|il  i'Msj|\  III'  iiiaili'  alisnliilr.  anil,  as  IIm; 

ai'i'a  (if  llii'  III' ling  islands  Is  small,  il  sIkhiIiI  nnl  lir  iliriiiiill  In  riiiii|ili'l(>|y  sal'i'- 

Kiiiii'd  llirsr  li'diii  raiding  by  inilslili'is  and  rinin  nlliri'  i||i>Kal  arts. 

.\iul  ScM'lioii  '.V21  on  pi\};c  "tH  : 

317.  Tims,  nil  llii'  i'liliylnl' jslanils.  mii'  |iai'lirtilai'  iiislaini'  lias  |ii>i>ii  rocordod, 
wlirii,  in  iiiiisi'i|iii'nri'  III'  llic  lull).'  |ii'i«isli'iin'  ul  lii'lil  in-  aliinil  llii'  islands,  ||ii> 
si'als  wi'ii'  \i'iy  gii-ally  di'idi'lcd.  This  iici'iircil  in  l,s:iti,  wlicii,  aiTindiiig  to  iialivi' 
riiiiiit,  till'  iiiiinhcr  i)f  iidiill  soals  on  SI.  Paul  Island  was  riMliicod  to  about  (.000, 
and  till'  girali'i'  part  id'  tlii'  sinall  niiinlii'i'  nl' si'als  killrd  in  tliat  yrar  nmsisti'd  nF 

piljis.  lllliri'.  Ilimigll  Irx-  ili>as||i>i|s  nislaiH  rs.  nl' tlir  sailli'  kind  lia\i'  nrrillli'd 
sinri'.  and  a  >liiil>  nl'  availaldr  iiirninialinn  irspnling  tin-  aniniinl  .iml  pnsjijnn  id' 
till'  icr  in  lli'lii  iiig  Sra  iii  \ai'iniis  yrais  slmws  llial  siirli  advi'i'si>  rniidlliniis  may  re- 
cur in  any  year.  Ilmugli  pinbahly  si'ldmii  with  llir  sanii'  iiiti'iisity  as  in  |s;i(i. 

Tliiil  serves  to  show  tVotii  lioss  low  a  puiiil  of  luiiiibcts  llio  seal  licrd  oil 
llii<  island,  tindiM'  llic  practice  ol'  litis  liiiiiled  dnifl  of  yottiig  males,  in- 
criniscd  In  llieir  siil)se(|iictil  iiiaf;tiiliide. 

I  now  read  seclion  ().">'.).  pa^'c  iii: 

<i,S',i,  Till-  sysli'in  adnpii'il  I'nr  tin'  ii'giilalinii  and  vvnrking  nl' Ibc  Pribyior  Islands 

liv  till'  Inili'd  SI, ill's  (in\iiiiiiii'iil,  wlii'ii  its  iniilrni  had  I n  I'slalilislicd,  and  aHcr 

llii'  iii'i'giilai  and  I'xii'ssiM' killing  whiiji  at  llisl  rniinwi'd  mi  tin'  wildiawal  nl  llii> 
Itiissiaii,  aiillmrilii's,  was  siihslaiitially  that  which  had  gradually  lin'ii  intindiici'd 
by  Ihi'  jlnssians,  asllir  ii'siill  nl  Ihrir  pinlnngi'd  I'xpi'riciui',  but  with  nni'  very 
impnrtaiil  I'xci'plimi.  Ihi-  I'vii'piimi  n'lali'd  In  Ihi-  nmnhi'i'  id  s.'als  allowed  In  lie 
killrd  amiiiallv .  Thi'  niiinliri'  \\a>  al  liiis  Ijnn'  -.mhli'iily  and  vi'iy  laigi'ly  inrirasi'd, 
bi'iiig  in  tail  iimii'  than  dmihli'd.  as  is  rlsi'whi'i'i'  pninti'd  mil  in  di'lail :  and  w  hirli  llii> 
cxpiirii'Mii'  id'  many  Ininu'r  ynais  slmwi'd  thai  tln'lliissian  sysleiii,  with  a  limlti'd  aii- 
liiial  killi.:,"  might  iii'  inaiiilaiiu'd  wilh  a  ii'asnnahli'  rntainly  nl'  Ihi'  rmitimii'd  wcll- 
lii'ing  III' till'  I  ii'i'ding  gi'miiiils.  it  li.id  in  tail,  arrording  In  lln'  In'sl  axailahh'  iiil'nr- 
malimi,  ii'siilli'il  in  a  gradual  and  mailv  sirady  imii'asi'  In  niiinhi'i  nl' srals.  Tjii' 
miiidi  lai-_'<'i'  nimiiii'i'  pi'i  niilli'd  In  lir  killi'd  miiiIit  thi'  ni:w  icgulaliniis  al  nnta' 
ii'innM'd  till'  iH'w  rmilinl  mill  Ihi'  ii'gimi  nl  I'Xpri  imi'iil. 

i'hal  shows  llial  lite  I'ornior  coiilrol.  Ilieltiissiati  loiiirol,  al  least resttt- 
led  in  a  sleadv  Iml  ;;iadital  iiicfrasc  in  Ihi'  iimiilH'r  ol' seals. 
1  conlintte  In  nad,  seiliim  (llKI  : 

liiiO.      riii'ni'i'lirall\ .  and  apart  liniii  this  i|iieslinii  id'  nmibei'  and  olber  tnalters 

ilieideiltal  to  the  artlial  Wnrking  nl  thi'  nielhnils  iiiiplnVi'd,  Ihese  were  exr liiigly 

pinprr  ind  Will  I  niii  I'iM'il  In  insure  a  iaige  rniiljiiiial  Mimiiai  milpiit  nl'  skins  Irmii 
III-'  breeding  islands,  always  under  the  snppnsiiimi  thai  the  lessees  nrthi'si'  islands 
could  have  im  emnpetitnrs  in  Ihe  Nnilh  Pariljr.  ||  w.-is  assiinieii  Ih.il  eipiai  or 
proxiinali'ly  eipial  numbers  nl  inalesainl  retiiales  were  bni  II,  that  these  were  snlijerl 
tn  I'ipial  Inssi's  h\  di'alli  nr  aeeideiil.  and  llial.  in  i  niisi'i|nen>'e  nl  the  pnl,\g.iiiinr,s 
halils  nl  the  tin-seals,  a  largi'  niimher  nl  males  of  any  giM'ii  nieii  !i;,ntalde  age 
nii^jhl  he  slainjbleied  earli  \i'"''  wilhmit  seiiniisly,  o|-  at  all,  iiileilei  iiig  wilb  the 
ad'.,irtagi'niis  pinpnilimi  nf  males  reinaiiiiiig  b>i'  br ling  purposes, 

(Hi  I.  Tlie  exisieiiie  of  III/  breeding  rookeries  as  dislinel  rrmii  Ihe  hail  ling-groiinils 
ol'tlic  Miiing  males,  or  liolliisehii'kie,  was  Mipposed  lo  adiiiil,  and  did  in  I'nrniei 
years  to  a  great  extent  admit,  ol  the-.i>  \oimg  males  being  killed  willioul  disturbing 


—  <;■;.  — 

llic  l)rci'cliiif;  aiiiiiiiils.  Tin-  youiin  scmIs  IIhih  "  liaiilin^  ,"  iipnil  fmiii  the  arliial 
hrcpdini.'  groiimls  wcri"  siinimdi'il  l)y  iiiilivcs  iinil  iliivcn  oil'  In  soiiii'  ciiiivi'iiii'nt 
lilaci',  whfi'c  iiiiili's  of  siiilahlr  si/i'  witi*  cliililird  to  ilcalli,  and  rnmi  wliicli  llii' 
I'cjtM'lod  uiiinials  wi<i'i>  allowed  to  ri'liirn  Id  tlic  sra.  Tlic  i'ai'i'a>is(>!«  \v<>ri>  skiinicd 
(III  llif  killiii).'  ^'I'diiiKl;  lli<>  skins  sallcil.  and  ul  a  latrr  dad'  liiiiidli'il  in  pairs  and  sliip- 
pfd,  Willi  such  iliiplicaliiin  or  chiTkinu  ol  I'diinl  as  niif.'lil  In'  snpiiosi'il  l<i  allnrd 
giiaranli'i's  lo  llu' a|.'i-iils  id' llio  (lovi'inini'iil  and  In  llii>  li'ssi'cs  Dial  llir  inli'ii'sls  of 
bulli  were  fairly  Iri'ali'd. 

<iti2.  Tliern  can  hr  nodonhl  llmt  il'llii'  iiuiiilii<r  ])Priiiilli<il  lo  hi'  kilird  had  hcon 
liM'd  al  an  aiimnnl  so  low  as  In  allow  rori'xci'pliotial  and  nnavuiilahh'  iialiiial  ransos 
III' iiilcrrciciiii'  Willi  si'iil  lili',  and  ilil  had  hi'cii  ri'  arianf.'i'il  raihyrar  in  ronrminily 
Willi  llii>  asri'ilaini'd  rondllinns.  killing' iniplil  hasr  lii'i'n  ronliniii'd  wilhoiil  (.'I'liiM'al 
ilaniap'  to  tin'  sral  iil'i'  nl'  Ilic  I'lihylol  islands,  and  vi'iy  prohahly  i'M'Ii  willi  a  con- 
liiintMl  ^'radnal  iniii'asc  in  niinilMTs  ol'  sral  I'l'sorlin};  lo  Ihi'  islands  np  lo  soiiii' 
unknown  inaxiniiiin  point.  Sinh  ri'snlls  nii;:hl  liavi'  lollowi'd,  iiolwilh>taMilin^'  the 
prai'liral  iinpi'rl'i'rlioii  wliirh  rh'arly  allarhi'd  in  I'M'rnlioii  In  Ihi'si'  thi'ori'lically 
a|ipi'opriali>  iiii'lhnils,  and  in  spili>  nllhi'  iinpiulanl  cliaiiKi'  I'loin  nalnral  rondilions 
which  any  dislnrlianci'  in  prnpnrlion  of  si'M's  involvi'd,  it' the  di'iiiands  niadi'  in  tin; 
inatti'r  olaiiiinal  take  had  hiTii  inodi'ialr;  hiit  wlii>n  thi>  niiinhi>r  llxi'd  Tor  killing 
n'snili'd,  as  has  lici'ii  shown,  in  an  avi'iajfr  slan^'hlcr  of  over  tO.'l,UOll  si'als  il  lion*  so 
lai^r  a  pi'iipoi'liiin  to  tin'  I'liliri'  niiinhi-r  n'' animals  ri'siiiiiiif;  lo  llii'  i-lands  as  to 
li'ad  iiiTi'ssarily  inlhi'  Imi^' rnii  lo  srrions  diniinnlion.  This  dciicasi'  cnnliniiiMl, 
on  till'  wlioh'.  in  an  ini'icasin^'  ratio,  lii'iii).'  dni'  not  only  to  Ihi'  u<'tiial  niiinbcr 
of  seals  slaii^'lili'rr<l.  hnl  also  to  the  iininlii>rs  lost  in  various  ways  iiiridi'iilal  lo  tin; 
nii'lhods  of  ronlriil  and  iinidn-i  (ijifrniiiH  on  Ihi'  islands,  whirli  loss,  llnui^rh  rorincrly 
a  nialti'i'  ol  niiimr  iniporlanci'  (hi'iansi'  nuinli'd  against  a  lar^'c  annual  snrphis',  in 
the  I'acr  of  till'  (.'iraly  di'rii'asi'd  nnnihi'is,  licranic  a  M'ly  si'iions  addition  totlii-  lot;il 
of  diniinntioii.  In  slioii,  lioiii  a  transci'iidi'iital  point  o|  view.  Ihi'  ini'thnds  propos- 
t'd  were  a|ipropriali'  and  even  pcrfi'rl,  Iml  in  practiral  cxcriilioii,  and  Judgt-d  by 
the  ri'snlts  of  scrii'S  of  years.  Ilii'v  jirovnl  lo  he  I'anlly  and  in|iirions. 


The  President.  —  Will  voii  he  Kiiul  ciimif;!!  Id  i-cmiiul  its  of  the  maxi- 
iniim  iiiiiiiiiil  iiiiniln'r  of  the  slaii^'litiT  iiiuloi-  llic  Kiissiaii  riilo? 

Mr  Garter.  —  \\  lirsl  il  was  soniewlicfo  in  (ho  iici},'lihorhoo(l  of 
30,()0(».  In  tlie  lust  years  of  Iheir  oiTiipalioii,  il  was  increased  sonie- 
where  Inim  :)0,()(MI  In  70,0(10. 

Sir  Charles  Russell.  — Yon  willlind,  sit',  a  lahle  giviiifj  llie  ijpnroson 
pufio  132  ol'  llie  Bfilish  Commissioners  reporl  bej^inning  in  jyJ7  and 
'^o'mf,  down  lo  IH'.H. 

Mr  Phelps.  —  Thai  is  mere  assuiii|»li()ii. 

Mr  Carter.  —  Wo  do  nol  concede  liiat  lo  ho  a  correct  slalemcni. 
Il  is  your  slaloineiil. 

Sir  Charles  Russell.  —  1 1  purports  lo  he  appro.viinatcly  a  correct 
statement. 

Mr  Carter.  —  Il  i)urporls  to  ho  thai;  in  lad,  il  is  nol  even  approxi- 
inalely  oorroct. 

The  President. —  Yon  do  nol  know  tliat  the  itnssian  (iovernment  had 
the  same  rule  as  the  .\merican  (iovernment  liad  ol' fixing  a  limilalion  lor 
the  annual  laking. 

Mr  Carter.  —  !t  did  have  the  same  rule. 

The  President. —  The  same  rule  all  liie  lime? 

Mr  Carter.  —  .\fler  the  system  was  estahlishod  of  iiinitiiif;  liic  dral'ls 
to  the  males. 
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Senator  Morgan.  —  In  IHi7. 

Mr  Carter.  — TIm!  lonriiod  arbilralors  will  pcrroive  from  lliese  pas- 
sages which  I  have  read  rrniii  Ihc  Itrilish  ivporl  that  lliore  is  a  full  and 
iinqiialil'icd  concession  that  thi>  methods  thus  em|)!oyed  hy  lliu  American 
riovernmeni  on  the  islands  are  |ierl'ecl  in  llieory,  and  tht>  only  defecl  in 
relation  to  them  is  in  their  practical  execniion;  and  the  only  purlicniar 
here  in  which  they  nieiilion  a  I'anit  in  the  execution  of  those  methods  is 
that  they  do  not  cotdine  the  draft  to  a  sid'licieiitl>  low  limit.  What  that 
limit  is  they  do  not  all'ecl  to  say;  luit  the  complaint  they  make  of  the 
execution  in  these  methods  is  that  too  lar^'e  a  draft  is  drawn.  My  pro- 
position is  that  there  is  a  point  at  which  it  is  perfectly  sufo  to  make  a 
draft  without  any  danger  whatever  to  the  herd.  What  that  point  may  ho 
is  another  (piestiun.  We  say  IO(MI()0;und  shall  he  able  to  make  that 
good. 

I  have  gone  thus  fur  only  upon  facts  which  I  conceive  either  to  he 
ndmilted  or  overwhelmingly  eslahlished,  cslahlished  in  such  a  manner 
that  we  may  say  they  are  heyond  dispnte.  There  an?  a  good  many  other 
particulars  here  in  which  there  is  very  considerahle  conllicl  in  the  evi- 
dence. We  have  our  own  assertions  in  respect  to  those  points  upon 
which  this  conllicl  exists;  and  we  shall  endeavor  to  satisfy  the  Arhitra- 
lors  that  our  view  is  correct;  hut  at  this  point  I  choose  to  say  that  in  my 
view  they  are  not  material  upon  this  ipieslion  of  property.  I  want  to 
slate  a  few  of  these  points  which  1  consider  to  he  immaterial  upon  this 
(piestioii  of  properly,  lean  argue  this  ipieslion  of  properly  without  con- 
sidering any  of  lliest!  disputed  propositions. 

These  things  are  more  or  les-^  dispujed  ;  and  I  do  not  base  any  part  of 
my  argumeul  at  |)resenl  upon  Mieui.  In  IIh'  lirst  place,  it  is  said  that 
not  so  large  a  propiulion  as  T.'l  per  cent  of  llie  pelagic  catch  is  females. 

If  it  were  not  any  wlieie  ueai'  Ihal  ligui'c  if  it  was  liil  per  cent,  it  would 
answer  all  llie  purposes  which  I  desire. 

Second.  II  is  nol  agreed  that  so  great  a  ninnheras  one  quarter  or 
2')  percent  arewcmnded  ami  are  nol  recovered. 

Third,  ll  is  nol  agreed  that  females  go  oul  for  food  at  great  dis- 
tances upon  th(!  S(!a.  Indeed,  I  laiiiinl  say  it  iN  agreed  upon  the  side  of 
(■real  Hritain  that  nursing  females  ever  go  out  for  food. 

iMiurlh.  II  isiiol  agreed  that  coition  takes  place  on  the  land.  Theyusserl 
that  it  lakes  place  elsewhere. 

II  is  ipiile  immalei'ial  where  it  lakes  place. 

I'iflh.  II  is  asserted  on  the  pari  of  Ureal  Itritain  that  more  or  less 
commingling  lakes  place  between  the  Itussian  and  the  .Alaskan  herds. 

There  is  no  evidence  Ihal  there  is  the  slightest  commingling;  bid  as 
far  as  conjeclures  oo,  il  is  (Uily  to  the  el'fecl  thai  Ihen;  may  he  a  commin- 
gling of  some  few  individuals  wholly  unimporlaul. 

Sixth.  II  Is  not  admiltcd  on  the  part  of  (ireal  Hritain  thai  the  seals  stay 
so  long  on  Ihe^l'rihilof  Islands  as  the  Lniled  Slates  assert  thai  Ihey  do. 

Thai  again  isofnojimporlance,  whether  Ihey  slay  there  live  or  four  or 
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lliree  months;  if  (hey  sliiy  then'  loiif;  t'lioiifrh  lo  siilimit  themselves  to 
hiiiiiiiii  |)oNvt'r,  sdtliiil  iiiiiii  cikii  tiike  I'roiii  the  actual  iucrease  Nsilhout  ilis- 
tui'ltin^  Ihi!  stuck.     That  answers  all  the  [turposcs  of  my  nr^^ument. 

Again,  it  is  said  lliat  raids  take  place  upon  the  islands  and  a  point  is 
made  that  a  {;rcal  many  of  these  seals  are  lost  not  hy  pelagic  sealing  but 
hy  illef^iliniate  raids  upon  the  island  hy  sealers  which  the  United  Stales 
does  not  protect  against. 

That  is  iuimaierial  whether  there  are  or  whether  there  are  not  fur  tho 
purposes  ol  my  arftument;  hut  there  arc  not  any  in  our  view  of  any  cod- 
sequence. 

And  again,  what  I  have  already  said  that  a  drive  of  100 UOO  young 
males  is  too  large. 

We  do  no!  Ihink  it  too  large.  Itut  what  if  it  is.  We  can  find  out 
the  right  nunihcr.  Kvperiencc  will  tell  us  thai :  and  of  course  self-interest 
the  sirongcsl  uioli\e  operating  upon  men  will  insure  our  obedience  lo  its 
dictates. 

Then  again  il  is  said  thai  Ihe  lessees  of  lliese  islands  are  careless  and 
negligent  in  Ihe  methods  of  lakiiig  lliese  seals  and  separating  Iheni  and 
driving  them  for  slaughter;  Ihe  assertion  being  Ihat  the  drives  are  loo 
long;  Ihat  they  are  made  in  a  way  that  is  oppressive  to  the  seals;  thai  u 
good  many  of  Ihe  seals  driven  and  which  are  not  lil  tor  capture  but  turned 
aside  lo  go  back  again  are  so  nuicli  injured  that  Ihey  never  get  ba(;k  and 
are  practically  lost  lo  Ihe  herd. 

We  conceive  all  those  statements  are  unfounded;  i)ut  I'ven  if  (hey 
were  true  they  wouhi  not  be  material.  They  would  simply  show  we  hud 
Iteen  guilly  of  negligence  lliere.  There  is  n(d)oily  wlio  is  under  so  strong 
a  motive  to  practice  diligeiu'e  as  we  arc,  and  il  is  presumable  cerlaiidy  if 
there  are  any  neglects  that  Ihey  will  be  ascertained  and  coirected. 

The  Tribunal  thereupon  adjourned  until  Triday  .\pril  21.  18'.)U,  at 
11.3(1  a.  m. 
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THIRTEENTH  DAY.    APRIL  21^^  1893. 


Mr  Carter.  —  Mr  President,  the  principal  part  of  my  argument 
yesterday  was  devoted  to  a  review  of  the  questions  of  Aid  connected  with 
the  nature  and  hahils  of  the  fur-seal  and  the  modes  by  which  they  were 
pursued  and  captured,  and  that  review  of  the  facts  led  lo  liiese  conclu- 
sions as  matters  of  fact. 

In  the  (irst  place,  that  the  United  Slates,  in  consequence  of  their 
proprietorship  of  the  Pribilof  islands,  had  a  control  over  the  seals  which 
enabled  them  lo  lake  the  superfluous  increase  and  supply  it  to  the  uses 
of  the  world. 

That  that  opportunity  it  had  always  improved  and  still  improves. 

That  no  other  nation,  nor  the  citizens  of  any  other  nation,  had  the 
power  or  the  ability  lo  do  that  thing. 

Tiiat  the  race  of  fur-seals  could  not  maintain  itself  against  unregulated 
and  unrestricted  attacks. 

That  it  could  be  destroyed  at  a  blow  almost  upon  the  land,  and  it 
could  also  be  destroyed,  Ihougl-  not  so  rapidly  upon  the  sea. 

That  all  pelagic  pursuit  of  -he  animal  was  nectssarily  destructive  in 
its  tendency,  and,  if  carried  to  any  considerable  extent,  would  work  an 
entire  commercial  extermination  of  the  i-ace  in  a  comparatively  short 
period  of  time. 

That  it  struck  at  once  at  the  slock  and  not  at  llic  increase.  Its 
depredations  wore  principally  aimed  al  the  females  and  not  at  the  super- 
lluous  males  ;  and  that  no  discrimination  could  be  made. 

I  have  now  lo  call  allontion  to  the  elfect,  or  to  the  question  how  the 
question  of  property  is  affected,  by  Ihosofacts  in  liie  light  of  the  principles 
whicii  1  have  endeavoured  to  lay  down  respecting  the  institution  of 
properly,  and  the  grounds  and  reasons  upon  wliich  it  rests.  I  wish  to 
apply  those  principles  to  the  question  of  property  in  the  fur-seals,  and 
bring  to  the  a|)pli(  ation  of  IIios.t  principles  these  conclusions  of  fact  lo 
which  I  yesterday  arrived. 

Now  then,  let  me  recall  the  main  proposition  early  established  in  the 
course  of  my  argument,  and  which  I  have  endeavoured  lo  keep  in  view 
throughout;  namely  tiiis.  thai  the  instilution  of  property  extends  lo  all 
things  which  embrace  these  three  conditions.  —  First,  that  tiiey  arc 
objects  of  human  desire,  that  is  to  say  objects  of  nlilily;  si'mndhj,  thai 
Ihey  are  exhaustii)lo,  that  is  that  the  supply  of  tjicm  is  limited,  there  not 
being  enough  for  all;  and,  thirdly,  that  they  are  capable  of  exclusive 
appropriation.     All  things  of  which  those  three  conditions  can  be  predi- 
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cated  are  property,  and  nolhin;^  which  does  not  unite  all  of  those  condi- 
tions can  be  regarded  as  property. 

Now  concerning  the  first  two  of  lliese  conditions  no  debate  is  neces- 
sary whatever.  The  utility  of  the  animals  is  admitted.  That  the/  are 
objects  of  extreme  human  desire  is  conceded  —  that  the  supply  is  limited 
is  also  conceded  —  the  race  is  exhaustible.  There  is  not  enough  for  all 
and  the  only  question  therefore  as  to  whcllior  they  are  property  or  not 
must  turn  on  the  determination  of  the  point  whether,  or  not,  they  are  sus- 
ceptible of  exclusive  appropriation. 

That  is  llie  interesting  point  in  reference  to  the  question  whether 
seals  are  property  or  not.  —  Are  they  capable  of  exclusive  appropriation 
by  man? 

Now  in  the  first  place  we  must  have  a  very  clear  notion  of  what  is 
meant  by  the  term  "exclusive  appropriation".  What  is  it  that  must  be 
done  in  order  that  an  owner  of  a  thing  may  exclusively  appropriate  it? 
Is  it  necessary  that  the  thing  sliall  be  iictually  in  manu,  as  it  were  —  in 
the  actual  possession  of  the  owner  so  that  no  person  can  take  it  from  him 
without  an  exercise  of  force?  Is  that  necessary  or  is  something  "Jiort  of 
it  necessary? 

Well,  in  the  early  ages  of  properly  that  seems  (o  have  been  necessary, 
and  possession  and  ownership  were,  in  those  early  ages  ide;itical,  or  rather 
were  confounded.  There  were  no  recognised  rights  of  property,  except  in 
respect  of  such  properly  as  the  owner  was  in  the  actual  possession  of. 
The  skins  upon  the  back  of  tlie  iiunler,  the  i)Ow  and  arrow  which  he 
used  in  the  chase,  the  hul,  or  the  cave  which  he  inhabited,  were  all  in  his 
actual  possession,  or  under  his  immediate  power.  They  could  not  be 
taken  from  him  without  an  act  offeree.  He  was  always  present  to  defend 
it,  and  there  were  no  subjects  of  propei'ty  beyond  those  which  could  be 
possessed  in  this  fulland  complcic  manner.  But  we  see  that  as  the  insti- 
tution of  property  is  developed  that  is  no  longer  necessary.  A  man  may 
own  not  only  the  half  acre  of  ground  which  ho  tills,  and  which  he  can 
immediately  defend  at  all  limes,  but  he  may  own  100,000  acres  by  as 
perfect  a  title  as  he  can  own  half  an  acre.  In  reference  to  all  movable 
properly,  the  extent  of  the  ownership  which  is  committed  to  him  is  un- 
limited. He  cannot  actually  "  possess  "  it.  He  cannot  be  present  to 
defend  it,  yet  the  law  stamps  his  piirsonality  upon  it,  so  that  it  becomes 
his  properly,  a  pa.*  of  him,  an  extension  of  his  personality  to  some  por- 
tion of  the  material  world;  so  that  when  things  which  he  thus  owns  are 
invaded  his  righls  arc  touched  ;  his  personality  is  touched.  Now  here  we 
sec  the  dillcrence  between  the  twoconceplions  of  possession  and  of  owner- 
ship. Originally  closely  identified,  inseparable  from  each  other,  as  it 
were  confounded  logcliior,  but  with  the  progress  of  society,  and  the  deve- 
lopment of  the  insliliilion  of  property,  separated,  and  the  conception  of 
ownership  as  distinct  from  llie  necessity  of  possession  fullj  recognized. 
Now  I  have  many  authorilies  to  support  thai,  but  I  cannot  read  tliem, 
or  my  argument  would  be  too  long,  I  must  avoid  reading  authorities. 
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because  it  takes  too  much  time,  but  to  briefly  develop  it,  I  may  read  one 
or  two,  which  are  siguilicant.  I  will  read  I'rom  page  82  of  the  argument 
of  the  United  Slates,  and  an  extract  from  the  writings  of  a  very  distinguish- 
ed English  jurist,  Mr  Sheldon  Amos.     Me  touches  upon  this. 

The  fact  or  institution  of  owiiprshii)  is  sucli  an  indispensable  condilion  to  any 
nialerial  or  social  pi'ojjirss  tliat,  cvimi  llirougliout  tiic  pniod  duriii;;  wiiich  I1>p 
attenlion  of  law  is  conccntralcd  ujion  I'aniily  and  viiiago  owncrsliip,  liie  owncrsliip 
on  llie  part  of  individual  iicrsons,  of  those  things  which  are  ureded  for  the  suste- 
nance of  physical  life,  hcidnics  incrcasinfjly  recognized  as  a  possibility  or  necessity. 
One  of  IheniosI  ini|iorlaul  ste[)s  out  of  savaiiery  inio  civilization  is  niarKed  by  tli(> 
fact  that  the  security  of  tenure  depends  upon  sonic  further  condition  than  the  nii're 
circumstance  of  possession. 

The  use  of  the  products  of  the  earth,  and  still  more,  the  manufacture  of  them 
into  novel  substances,  consists,  generally,  of  continuous  processes  extending  over 
a  length  of  linn^  during  which  the  watcliful  attention  of  the  worker  can  only  be 
interniittenliy  lixed  upon  all  the  several  points  and  stages.  The  methods  of  agri- 
culture and  grazing,  as  well  as  the  simiilesi  applications  of  tiie  princiitle  of  division 
of  labor,  similarly  presuppose  the  reiieated  absence  of  the  farmer  or  mechanic  from 
one  part  of  his  work,  while  he  is  bestowing  undistracteu  toil  upon  another  part ;  or 
else  entire  absorption  in  one  class  of  work,  coupled  with  a  steady  reliance  that 
another  class  of  work,  of  equal  impoitance  to  himself,  is  the  object  of  correspon- 
ding exei'tion  on  thi'  part  of  others. 

In  all  these  cases  the  mere  fact  of  physical  holding  or  ponsession,  in  the  narrow- 
est sense,  is  no  test  whatever  of  the  interest  or  claims  of  persons  in  the  things  by 
which  they  are  surrounded.  " 

And  an  extract  from  a  French  writer,  .M.  Toullior,  which  follows  there 
in  a  note  is  so  long  that  1  will  not  read  il;  bnt  it  is  to  tiie  same  elfecl, 
marking  the  distinction  between  possession  and  ownership,  and  showing 
that  ownership  is  a  development  in  the  case  of  civili/.ation  in  subslilulion 
of  property  and  that  ownership  at  present  no  longer  depends  on  actual 
possession  at  all. 

It  depends  on  rights  which  the  law  gives.  If  the  law  chooses  to  stamp 
the  personality  of  the  owner  upon  any  particular  piece  of  properly  howe- 
ver large,  or  however  extended  whether  it  is  in  his  possession  or  out  of 
bis  possession,  then  that  object  upon  which  the  law  thus  stamps  the  quality 
of  ownership  is  the  existence  of  exclusive  appropriation  according  to  the 
law.  Now  it  is  law  that  does  this.  Originally  property  depended  on 
individual  effort  and  the  power  of  individual  defence.  i\ow  in  the  deve- 
lopment of  civili/.ation  it  depends  on  law ,  and  whatever  the  law  regards  as 
the  subject  of  exclusive  appropriationis  to  bo  regarded  as  property,  provi- 
ded it  presents  the  other  conditions  which  I  have  mentioned.  The  inte- 
resting inquiry  is,  therefore  under  what  circumstances  and  to  what  extent 
will  the  law  stamp  the  quality  of  ownership  upon  things,  which  either  are 
not  possessed,  or  cannot  be  actually  possessed  by  any  owner  during  a 
considerable  period  of  time  —  to  what  extent  will  the  law  assign  to  a  man 
a  title  to  defeiul  them;  that  is  the  intersting  question. 

Now  the  best  way  of  answering  it  is  to  sec  wbal  tiie  law  actually  does. 
Now  we  uuiy  take  in  the  first  instance  the  case  of  land.  ,\s  I  have  already 
said  land  may  be  owned  by  a  private  individual  to  any  extent.     He  may 
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own  a  Province  if  he  can  acquire  il.     The  law  places  no  limit  upon  it  and 
itwill  defend  liini  in  thai  possession.     Why  is  thai? 

As  I  have  already  sl.own  tlie  inslilution  of  property  does  not  depend 
upon  any  arbitrary,  but  on  great  social  reasons,  and  great  social  neces- 
sities, and  the  answer  to  the  question  why  the  law  allows  an  extent  of 
properly  to  be  owned  by  a  man  which  he  cannot  by  any  possibility  actually 
possess  —  when  we  come  to  enquire  as  to  what  that  reason  is,  we  must 
tind  it  in  some  great  social  necessity,  and  it  is  obvious  in  the  necessity  to 
which  I  liavo  alluded,  namely,  Ihedemands  of  civilization,  which  make  it  ne- 
cessary that  the  source  of  the  fruits  of  the  earth  should  be  preserved,  and 
llieir  producliveness  increased,  in  order  to  accommodate  the  wants  of  the 
increasing  population  of  mankind.  No  land  will  be  cultivated  unless  you 
award  to  the  individual  (he  product  of  his  labour  in  cultivating  il.  The 
motive  of  self  iiileresl  is  applied  to  it,  and  therefore  men  are  told,  you  may 
have,  and  we  will  defcMd  your  lillc  lo,  as  much  land  as  you  can  acquire. 
Thai  is  the  only  way  in  whicii  the  earth  would  ever  be  cultivated.  That 
is  the  only  way  in  winch  il  is  made  to  produce  the  enormous  increase 
which  it  now  produces,  and  Ihougli  il  is  not  itself  capable  of  actual  pos- 
session by  llie  ownei',  yet  in  view  of  the  prodigious  advantages  acquired 
by  stamping  the  character  of  ownership  upon  it,  the  law  concedes  that 
title,  and  assigns  the  title  to  an  individual,  and  protects  and  defends  him 
in  il.  The  same  is  the  case  in  reference  lo  all  movable  properly,  all 
products  ofmanuiacturc  and  ol  labour.  Agricultural  implements  and  tools, 
dolhs  of  all  descriplioiis,  a  man  may  own  magazines  full  of  them,  which 
he  cannot  by  his  individual  arm  protect  or  defend;  why  is  he  permitted  to 
do  this? 

Hecauso  tiic  world  cannot  otherwise  have  them.  They  are  the  price 
which  the  world  must  necessarily  pay  for  those  possessions,  or  do  without 
liiem,  and  it  cannot  do  witiioul  them,  and  support  the  population  which 
civilization  brings  upon  Iheearlli. 

Taivc  the  case  of  useful  domoslic  animals;  the  same  thing  is  true. 
Man  may  own  as  many  as  lie  can  acquire  and  he  can  breed,  and 
liiey  may  roam  over  boundless  areas  almost,  his  own  property  or  the 
property  of  the  public,  and  slill  his  lille  is  complete  and  perfect.  In  the 
barbaric  ages  man  could  own  l)ut  few,  and  when  the  number  increased,  il 
was  Ihe  properly  of  (he  Iribe;  bul  thai  condition  of  things  would  not  sup- 
port the  demands  of  civilizaliou.  Vou  must  appeal  to  the  cupidity  of 
men  and  rouse  them  lo  elforts  for  Ihe  purpose  of  increasing  the  stock  of 
domestic  animals,  and  therefore  a  lille  is  awarded  lo  as  many  as  a  man 
can  bring  into  existence.  The  great  [trairies  and  wastes  of  the  interior 
parts  of  Ihe  United  Slates,  and  llie  large  regions  of  south  America  are  fed 
upon  by  countless  herds,  and  yet  tiie  title  to  everyone  of  them  which  he 
can  identify  is  dislincl  aiul  absolute.  Thai  is  for  the  same  reason  :  you 
could  not  have  Ihcm  unless  you  will  give  that  ownership.  Society  could 
not  enjoy  Ihe  benelil  unless  il  paid  this  price. 

Now  you  will  see  that  in  all  those  cases,  the  owner  is  enabled  to  pre- 
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serve  Ihe  principal  without  dcstroyiiifi  it,  and  yet  produce  n  great  increase 
for  the  use  of  mankind.  A  cultivator  of  land,  the  title  to  which  is  assi- 
gned to  him  does  not  waste  it,  does  not  destroy  it  or  convert  it  into  a 
desolation  or  detract  Iho  richness  from  it  and  then  lesive  it  incapable  of 
further  production,  lie  cultivates  it  and  llien  manures  it,  He  not  only 
extracts  a  great  product  from  it,  but  increases  its  ability  for  future  pro- 
duction. So  also  in  regard  to  the  races  of  animals.  The  stock  is  not 
invaded  so  long  as  you  allow  the  Individual  the  ownership  of  whatever  he 
is  able  to  produce.  They  prestM've  tiio  slock  everywhere  and  they  increase 
overwhelmingly  the  product  which  can  be  alfordod  for  the  use  of  mankind. 

But  step  to  an  instance  where  this  result  cannot  be  accomplished,  and 
society  at  once  refuses  to  allow  the  individual  property  in  them,  refuses 
to  consider  the  thing  as  a  subject  of  exclusive  appropriation.  Take  tlie 
birds  of  tlii!  air,  the  fish  of  the  sea,  or  wild  animals  gercrally,  and  man 
cannot  by  aay  exercise  of  his  art  or  industry  so  deal  with  them  as  to  fur- 
nish their  increase  for  the  use  of  mankind  without  destroying  the  slock. 
He  cannot  do  it.  lie  can  only  attack  tliem  indiscriminately;  he  can  pro- 
duce no  husbandry  in  relation  to  them,  and  ■•'they  maintain!  their  exis- 
tence under  his  attacks,  it  is  either  because  nature  has  made  such  an 
enormous  provision  that  they  are  practically  inexhaustible  or  because 
nature  has  furnished  tiiem  with  such  facilities  for  escape  that  man  cannot 
capture  any  considerable  number  of  liieni.  Consequently,  in  reference  to 
all  these  wild  animals,  when  the  award  of  individual  ownership  to  any 
particular  man  would  produce  no  great  social  blessing,  in  other  words, 
when  there  are  no  social  reasons  for  awarding  an  exclusive  possession,  an 
exclusive  possession  is  not  awarded,  and  the  thing  is  regarded  as  inca- 
pable of  exclusive  appropriation. 

But  even  here,  in  Ihe  cae  of  wihl  animals,  though  the  establishment 
of  the  institution  of  properly  ii'  respect  to  liiem  would  not  accomplish  any 
social  good,  would  not  prevent  t'>oir  dci^lriiclion,  still  society  resorls  to 
the  best  means  iu  its  power  to  prevoni  their  destruction  and  itself  assinnes 
a  sort  of  custody  or  ownership  over  I  hem  by  the  eslabUshment  of  what 
arc  called  game  laws,  more  or  less  effective  for  preserving  the  wild  races 
of  animals,  but  still  sometimes  ineil'ective  where  liie  demand  forthom  is  so 
great  and  the  facilities  lor  escape  so  little  that  the  ravages  of  man  become 
destructive. 

Now.  there  are  some  animals  which  be  near  the  boundary  line  between 
the  wild  ii'id  the  tame,  and  it  is  very  interesting  to  see  iiow  the  law  deals 
witii  lliese,  and  how  perfectly  in  accordance  with  the  principle  which  I  am 
endeavouring  to  sustain.  Take  the  case  of  bees.  They  are  perfectly 
wild;  nothing  can  l)e  wilder.  Nevertheless,  man  can  induce  them  to 
return  to  a  particular  spot,  and,  in  consequence  of  that,  can  take  from 
the  bees  their  product  and  can,  therefore,  increase  the  production  of 
honey,  —  a  most  useful  article  —  to  an  almost  indefinite  extent.  If  men 
were  driven  for  their  su|)ply  of  honey  to  find  the  hives  of  wild  bees  in  the 
forests,  the  demands  never  could  be  supplied,  and  the  bees  themselves 


would  be  speedily  exlcrminafed  because  all  the  food  which  they  ate  would 
be  taken  away.  But  if  you  award  a  property  interest  in  bees,  if  you 
permit  a  man  to  defend  his  tide  to  them  and  to  every  swarm  that  forms 
itself  in  a  hive  and,  at  the  appropriate  season  leaves  to  create  a  new  habi- 
tation for  itself,  —  if  you  give  liini  a  title  to  that  and  enable  him  to 
practice  a  husbandry  in  regard  to  it,  —  allow  him  to  consider  exclusively 
appropriate  to  himself  tiiat  which,  in  its  own  nature,  is  abfeolulely  inca- 
pable of  exclusive  appropriation,  —  if  the  law  will  step  in  to  the  aid  ol 
human  inlirmity  and  give  those  rights,  then  you  can  have  this  property 
multiplied  lo'an  indefinite  extent,  and  society  does  it  and  does  il  for  that 
purpose.  The  same  is  true  of  wild  geese  and  swans.  That  is  an  indus- 
try which  is  not  carried  on  upon  the  same  scale,  to  be  sure,  as  that  of 
bees;  b'.;t  il  depends  upon  the  same  principle.  If  we  were  driven  to 
pursue  the  wild  tlocks  according  to  such  modes  as  are  adapted  for  that 
purpose,  tlie  supply  procurable  woidd  bo  extremely  small;  but  if  man  can 
so  far  reclaim  them  as  to  wont  them  to  a  particular  place  and  take  the 
annual  increase  from  them  and  preserve  theslock  without  injuring  it,  then 
you  multiply  tlie  product  applicable  to  the  uses  of  man.  In  other  words, 
you  bring  in  tlie  occasion  upon  which  the  law  will  lend  its  aid  to  man  and 
say  these  things  shall  be  exclusively  appropriated  to  him,  and  it  does  so. 
Tiie  case  ol  deer  is  the  same,  upon  which  I  have  already  enlarged;  pigeons 
the  same.  The  reindeer  of  Lapland  is  another  instance  of  an  animal  essen- 
tially wild,  but  to  wliich  the  law  assigns  to  man  a  property  interest  and 
deems  them  as  exclusively  appropriated  though  they  wander  over  vast  re- 
gions; and,  instead  of  following  their  owners,  !  believe  their  owners  will 
follow  tiiem. 

Now,  we  see  the  principle  which  lies  at  the  foundation  of  the  muni- 
cipal law  which  I  alluded  to  in  the  early  part  of  my  argument.  The 
municipal  law  of  all  civilised  nations  concurs  on  this  point,  that,  in  regard 
to  every  one  of  lliese  animals  commonly  designated  as  wild,  if  man  can 
so  dealwilli  Iheni  as  to  take  their  annual  increase  and  preserve  the  stock, 
then,  notwithstanding  that  they  may  fly  out  of  his  possession  at  will,  still 
if  he  has  sucii  a  control  over  them  that  he  can  do  that,  the  law  will  regard 
tliem  as  the  subjects  of  exclusive  appropriation. 

But  the  law  does  not  stop  there.  It  is  interesting  to  observe  that  it 
will  go  to  all  extremities  wherever  there  is  a  social  advantage  oflered  and 
will  allow  a  thing  to  be  the  subject  of  property  and  to  bo  regarded  as  the 
subject  of  exclusive  appropriation  Ihougli  ills  absolutely  intangible.  Take 
Patents  for  useful  inventions.  Originally,  of  course,  products  of  the  mind 
were  not  the  subjecls  of  property  at  all;  bul  as  society  advances  and 
civilisation  develops,  as  the  need  of  these  products  of  the  mind  increases, 
society  perceives  that  it  cannot  have  them  unless  it  encourages  the  pro- 
duction of  them;  and  there  is  no  oilier  way  of  encouraging  the  production 
except  by  awarding  to  the  meritorious  authors  of  them  all  the  benefits 
of  a  property  interest;  and  it  does  so.  We  have  had,  over  a  very  long 
series  of  years  a  property  right  awarded  in  respect  to  inventions  in  the 
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useful  Arts.  Tlie  priuciple  of  a  monopoly,  odious  in  general,  is  applied 
here;  and  society  does  not,  or  rather  will  not,  stop  I  here.  Tliatc\lension 
of  the  rights  of  property  to  inventions  in  tlie  iisefid  Arts  did  not  extend 
to  a  right  of  property  in  all  the  products  of  the  mind.  Literary  works, 
books  of  every  description,  were  still  not  the  snhject  of  property.  They 
could  be  appropriated  the  world  over  hy  whonisoevei-  was  pleased 
to  appropriate  llieni,  and  without  giving  any  ground  of  roniplainl  to  (he 
author.  But  all  of  us  understand  how  gradually  and  hy  degrees  liuit 
has  been  considered  to  be  a  wrong,  not  in  accordance  with  Ihe  principles 
of  natural  law,  not  in  accordance  with  the  principles  of  justice;  and  so, 
after  a  while,  the  rights  of  autiiors  in  their  intellectual  products  were  secur- 
ed to  them  by  Copyright  Laws  which  are  enacted,  1  suppose,  in  every 
civilised  country. 

Now  there  is  a  tendency  and  a  delerniiiiation,  let  me  say,  to  carry  it 
still  further,  and  an  international  Copyright  Law,  securing  Ihe  benelils 
of  ownership  in  the  products  of  the  mind  all  over  the  world,  is  impa- 
tiently awaited  and  will  probably,  ere  long,  be  enacted. 

This  is  the  development  of  the  instiliilion  of  property.  This  is  the 
development  of  the  concepiion  of  ownership  as  dislinguished  from  actual 
possession.  Society  will  award  tiiis  right  of  |)roperly;  society  will  deler- 
mine  that  things  can  be  exclusively  appropriated  wherever  there  is  a  social 
good  to  be  accomplished.  It  is  thus  that  human  society,  proceeding  step 
by  step  and  from  age  to  age,  rears  ils  majestic  arrangements,  midsing 
provision  for  tiie  satisfaction  of  every  want  of  man  and  every  aspiration 
of  civilisation,  and  shaping  and  conforming  Ihese  arrangements  in  every 
particular  and  at  every  sle|)  in  accordance  willi  Ihe  dictates  of  natural  law. 

Now,  what  is  the  general  conclusion  which  I  conceive  to  be  eslablished? 
it  is  this  in  respect  to  animals,  that  whereviM'  an  animal,  although 
commonly  designated  as  wild,  voluntarily  subjects  itself  to  human  power 
to  such  an  extent  as  to  enable  a  particular  man  or  a  particular  nation  to 
deal  with  that  animal  so  as  to  take  its  annual  increase  and,  at  the  same 
time,  to  preserve  the  stock,  it  is  Ihe  subject  of  property.  That  proposi- 
tion seems  to  me  to  be  so  reasonable  upon  Ihe  mere  statement,  that  it 
ought  to  be  allowed  without  argument;  but  I  have  endeavoured  to  begin 
at  the  beginning  and  to  shew  that  every  ground  and  every  reason  which 
supports  the  institution  of  properly  anywhere  and  to  any  extent,  applies 
to  that  case. 

Now,  it  only  remains  to  apply  that  conclusion  to  the  particular  ani- 
mals about  which  our  controversy  is  concerned,  the  seals.  I  need  not, 
of  course,  recapitulate  the  facts;  they  are  all  fresh  in  your  recollec- 
tions. It  is  enough  to  say  that  they  do  submit  themselves  voluntarily  lo 
the  power  of  man  to  such  an  extent  as  to  enable  the  owners  of  the  I'ribi- 
lof  islands,  to  whose  power  they  thus  submit  themselves  to  take  the 
superfluous  annual  increase  without  destroying  Ihe  stock;  and  that  that 
is  the  way  and  ihe  only  way  in  which  Ihe  human  race,  under  civilised  con- 
ditions, can  continue  to  enjoy  the  benetits  of  that  blessing  of  Providence. 
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Unless  an  award   of  properly  is  made  lo  llie  Iniled  Slates  in   that 
animal,  or  wliul  is  equivalent  to  il,  the  late  of  the  animal  isalreiidy  sealed. 

In  looking  at  Hie  meritorious  lealures  which  the  owners  of  the  Pri- 
bilof  islands  exhihil  and  s\hicli  conslilule  Iheir  title  to  Ihis award  ofpio- 
|terly,  it  may,  at  lirsl  sight,  appear  lliul  they  do  iiol  have  Hie  same  .sort  of 
lille  Ihal  the  cnllivalor  of  land  has  lo  the  bushel  of  grain  that  he  pro- 
duces, or  thai  Hie  inannractnrer  of  an  agricultural  implement  has,  which 
is  in  ever\  pari  of  it  the  fruit  of  his  own  labour,  lliil  when  \ou  look  clo- 
sely iiilo  Hie  case,  \ou  will  see  Ihal  lli(i  merit  of  Hie  owners  of  lliosc 
islands  is  of  preciseK  Hie  same  character  and  goes  lo  Hie  same  exient; 
and  that  Hie  prcscnl  existencii  of  Ihal  herd  is  just  iis  much  due  to  nieri- 
lorioiis  volunlary  evtircise  of  ell'orl  on  the  pari  of  Hie  owners  of  llioso 
islands  as  an\  product  of  mechanical  art  is  to  the  workman  who 
fashions  il. 

This  species  ofpropertv  ilwill  he  remembered  is  called  by  Blacks'one 
"  jiroperty  /w  'mdiixlndia  ",  and  ver\  properly  called  so.  .Now  what, 
industry  is  exhibited  by  the  owners  of  these  islands  lo  entitle  I  hem  to 
occupy  that  place?  They  removed  a  population  of  hundreds  of  people  al 
great  expense  and  keep  lliem  there  lo  protect  these  animals  against  all 
enemies  and  to  piolect  their  breeding  place  against  all  enemies,  and  of 
course  unless  Ihal  wt^re  done  those  who  were  in  pursuit  of  them  would 
swoop  down  upon  those  islands  and  destroy  them  al  once.  They  pre- 
serve tlu'in. 

In  the  next  place  Hicn  do  not  kill  them  Iheinscdves  indiscriminalely. 
Tliev  practise  abslincnce  and  self-denial.  Tlie\|  might  Ihemselves  kill 
every  animal  as  he  arrives,  and  put  his  skin  on  Hie  market  al  once,  and 
get  Hie  full  benelit  of  il.  That  is  Hie  lemplalion  always  of  man,  lo  pre- 
sent eiijoyineiit;  lo  lake  the  utmost  Ihal  he  can,  and  to  lake  it  al  once; 
bul  Hie  owners  of  Hie  I'ribilof  islands  practise  self-denial.  They  do  nol 
do  il.  Tliev  forego  pr(!seiit  enjoymcMil.  Tlie\  forbid  Ihemselves  Ihal 
practice,  and  Ihey  do  it  in  the  hope  of  obtaining  a  fiiliire  and  a  larger 
good.  I  wish  to  dwell  a  inoinenl  upon  the  merits  of  that  particular  fea- 
ture of  abstinence.  I  have  given  a  nuillilude  of  cilalioiis  which  illustrate 
•he  merit  of  this  (pialily  of  abstinence,  as  a  foiiudalion  for  propiM'ty. 

All  polilical  economists,  for  instance,  in  treating  of  Hie  question  of 
interest,  and  Hie  moral  right  which  a  man  has  to  exact  inleresl  for  the 
i,se  of  moncv,  defend  il  on  Ibis  ground.  Capilal  is  lent,  and  inleresl  is 
la\en  upon  it.  Well,  what  is  capital?  Il  is  Hie  I'riiil  of  savings?  A  man 
wli)  has  produced  something,  instead  of  spending  il  in  luxury,  saves  il, 
and  when  he  saves  il  no  man  can  save  for  himself  alone,  lie  saves  for 
Hie  whole  world  as  well.  He  saves  somelhing  which  will  support  produc- 
live  induslr\,  and  the  whole  productive  industry  of  the  world  depends  on 
Hie  savings  of  the  world,  and  if  it  was  not  for  the  practice  of  this  absti- 
nence which  leads  to  the  accumulation  of  wealth,  and  the  accumulation 
of  weallli  which  ma\  bo  employed  for  Hie  purpose  of  sustaining  produc- 
livo  industry,  producUve  industry  would  be  impossible. 

.iO 
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Now  Soiiiitr,  ill  his  INiliticiil  Kcoiioiiiv  —  iiiul  ho  is  an  author  ol' rocu- 
{riii/.cil  aulhoril)  —  I  read  from  [lage  W.i  of  Ilit;  aifiiimciil,  sa\s. 

Hill  allli(iiii.'h  liiiiiinii  liiliniir  and  lln'  a^'ciicy  nt  iialiiii',  iiiilr|ii'ii(l('iill.v  nf  thai  nl 
mail  an^  Iht;  |iriiiiaiy  produftivu  i)ii\vi'rs,  Ihoy  ruiiniie  thi;  (■oiiriiircncL'  of  a  lliiid 
|ir(i(Iiiclivi'  |irinci|ili'  lo  jjivc  tli('inciiiii|ilclu  oflicicncy,  Iho  most  labnrions  impiilaliiiii 
inlialiilin^.'  Ilic  nmsl  I'itIIIi!  Irrrihny,  M'  llu'y  dcvdlnl  all  llii'ir  lalmiir  lo  Ihi'  prodiic- 
lioii  dl'  iiiinic'iliali'  ii-^iills  ami  omsiiiMi'd  lis  imiduci'  as  11  ain>ii'  would  soon  liiiil  llii'lr 
iitinosi  cM'ilioiis  insutlirii'iit  !n  jnoduci'  men  Ihr  incii'  iifci'ssarics  of  I'xisk'iinj. 

To  llic  lliird  prliiciplc  or  iiislniiiii'iit  orprodiulion,  williniil  wliicli  lin'lwo  olliurs 
are  inofllciciil,  wi."  shall  ^.'ivo  tlu!  riaiin'  of  nhalinfiirr,  a  Icnii  liy  wliirh  wo  express 
llic  I'oiuliirt  of  a  iKM'soii.  who  cllhcr  ahslains  Iroiii  Ihc  uiiproilnclivi'  aso  ol'  whal  ho 
can  coiiiniand,  or  di,'slj.'iiL'dly  prcrcis  llm  prodiiclioaol'  ruiiioli'  lo  Ihal  ol'  liiiiiu'dlali' 
rcsulls. 

NMicruvor  \oii  (ind  among  men  Iho  disposition  to  forego  immediute 
eiijoynicnt  for  tho  Ufcomplisliing  of  fiiluro  good,  von  lliid  the  prime  ele- 
ment of  I'ivili/.alion  and  which  sociely  enconragos,  and  wurthiU  eneou- 
riiges  in  proftM'ence  to  others  and  Ihal  is  whal  is  accepted  as  ils  principles. 
The  l.nited  States,  and  ils  lessees,  do  not  deslros  these  aiiiiiiais  as  lhi;\ 
come.  Tlio\  invite  them  lo  come.  Tlies  cherish  them  while  the\  arc 
liiero;  the),  prolecl  IhiMii  against  all  olliereiKMnies.  TIion  carcfiills  encon- 
rage.  as  far  as  llie\  can,  all  the  oflices  of  re|)rodnclioii,  and  al  llie  api)ro- 
priale  lime  they  select  from  the  siiperlUious  males,  w  ho  caiinol  he  any 
good  lo  Ihc  herd  and  might,  niidcr  circumstances  do  injury  to  iti,  the 
annual  increase  of  liie  animals  and  apph  il  lo  the  purposes  of  manUind  ; 
and  willioiil  the  exercise  of  those  qualities  it  is  perfeclly  plain  Ihal  thai 
herd  woi.ld  have  heeii  swept  from  existence  half  a  century  ago,  and  the 
Pribilof  islands  would  have  been  in  llie  same  condilion  in  respect  of 
seals  as  the  Falkland  islands  and  Ihc  .Massafiiero  islands,  and  llie  oilier 
localities  near  (^ape  Horn,  once  Iho  seats  of  miglilv  populations  of 
seals. 

Nosv  il  is  upon  thai,  Ihal  I  base  the  position  of  tho  (jiovernment  of  Ihc 
Lniled  Stales,  thai  il  has  a  right  of  properix  in  llie  seals  —  upon  every 
principle  upon  vrhicli  the  law  of  |)ropert\  resis  —  there  is  no  principle 
vvhicli  does  not  defend  il;  and  so  far  as  the  municipal  law  ilself  speaks, 
il  del'-"'ds  il  complelelv  and  absoluteh.  if  we  step  beyond  Uk;  bounda- 
ries of  municipal  law  lo  the  moral  law ,  and  the  law  of  nature  —  to  that 
law,  which  is  the  fouiidiilion  of  inlernational  law  —  il  speaks  also  with  a 
concurring  voice;  and  in  wlialever  direclion  we  prosecute  our  researches 
for  grounds  or  reasons  upon  this  siibjocl,  Ihoy  all  concur  and  eontribulc 
to  this  one  conclusion  —  thai  u|)on  everv  ground  of  right  and  reason 
the  propertv  of  Iho  United  Slates  in  the  seal  herd  is  complelo  and  abso- 
lute, not  only  while  il  is  u|)on  the  islands  but  wherever  il  wanders  pro- 
tected by  tlie  safe-guard  which  properly  carries  with  il  wherever  it  lias  a 
right  lo  go. 

Well  now,  if  there  were  anything  which  you  could  urge  against  Ibis 
conclusion,  we  might  be  disposed  to  hesilale ;  but  what  is  there  that 
can  be  urged  against  it?     What  right  is  there  that  can  be  set  up  against  it? 
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If  lliorc  woi'o  iinNln)ily  lliiil  could  set  up  ii  rifilil  iifjaiiisl  lliis  cniicliisinn, 
;i  tlill'croni  case  would  he  iiiiido  oiil.  11  any  man  or  aii\  scl  of  iiicii,  or 
any  nation  roiihl  say  :  This  lonclusion  ol  yonrs  forcible  cnou}!;li  in  ilsclf — 
dflcnsililo  cnoiif,'!)  in  il  self  —  nevertheless  comes  in  to  conflict  willi  a 
ri^'hl  of  ours  del'ensihlo  upon  like  fjroiuids.  — llial  is,  moral  fjronnds.  If 
that  could  lie  scl  up  it  would  raise  a  douhl. 

Rut  what  is  there'.'  What  rif;ht  is  theri!  in  lliesc;  pelagii;  sealers  —  for 
lh.it  is  all  wo  have  to  deal  with  —  to  contend  af^ainst  this  conclusion? 
What  is  their  rifiht  founded  upon?  As  near  as  I  can  ascertain  it,  il  is  a 
ri^hl  to  pursue  that  animal  hecause  lie  is  a  free  swimming  animal,  in  the 
lirsl  place  ;  and,  in  the  next  place,  there  is  no  power  on  the  sea  to  previnit 
us.  That  docs  not  suggest  a  principle  of  right  al  all  —  a  right  to  pursue 
an  animal  because  he  swims  frciily  in  the  sea  —  a  right  to  destroy  him 
on  that  account!  What  ground  is  that  upon  which  a  right  could  l)c  (;sla- 
blished,  I  should  like  to  say?  Why  should  you  bo  pcrmilted  to  destroy  a 
useful  race  of  animals,  a  blessing  to  mankind,  because  they  happen  to 
move  freely  in  the  sea?  I  cannot  perceive  that  that  suggests  even  a  sha- 
dow of  a  right.  Then  you  come  to  the  other  ground  —  that  however 
perfect  your  right  may  be  you  have  got  no  power  to  interfere  w  itii  us  — 
that  assumes  that,  that  says  in  substance  :  we  have  a  right  to  pursue  the 
seals,  because  we  have  a  right  to  do  a  wi'ong  U|)on  the  seas.  Tliei'c  is 
no  more  right  to  do  a  wrong  upon  the  sea,  than  there  is  upon  the  land. 
What  is  this  right  to  carry  on  pelagic  sealing?  What  is  this  right  to  take 
tliese  free  swimming  animals  in  the  sea,  mostly  temales  heavv  with 
young,  or  suckling  their  pu|is?  What  is  that  kind  of  a  right?  We  jiave 
seen  that  il  necessarily  involves  the  destruction  of  the  animal.  How  can 
you  connect  the  notion  of  a  right  with  that?  It  is  aright  to  sweep  from 
the  face  of  the  earth,  and  deprive  mankind  of  the  use  of  a  useful  race  of 
animals.  What  sort  of  an  act  is  that  ?  —  to  destroy  a  useful  race  of  ani- 
mals? Why  il  is  a  crime,  is  it  not?  How  else  can  it,  by  any  |)ossihility, 
he  described?  It  is  a  crime  against  nature.  It  is  a  dcliance  of  natural 
law;  and  if  it  were  committed  within  the  boundaries  of  any  civili/.ed  and 
christian  slate,  would  be  punished  as  a  <'rime  by  municipal  law.  It  has 
no  cliaractcrislic  and  no  quality  but  that  of  a  crime.  What  good  does  it 
accomplish  ?  Does  il  give  to  mankind  a  single  seal  which  cannot  be  taken 
in  a  cheaper  and  less  expensive  way?  No.  We  have  already  shown  that 
—  I  have  already  shown  it  —  that  Hie  entire  product  of  this  animal  can 
be  taken  upon  the  islands  in  a  less  expensive  method,  and  in  a  way  such 
as  to  preserve  the  quality  of  the  skins  in  a  better  manner. 

It  does  not  do  a  single  good  to  mankind.  Doubtless  il  is  possible  that 
seals  may  be  alTorded  at  a  less  price,  for  a  time,  to  the  world  by  the  pro- 
cess of  pelagic  sealing.  Of  course,  if  you  can  pul  upon  the  market  in 
addition  to  what  is  taken  upon  llic  islands  another  hundred  Ihousand 
seals  taken  out  of  the  water,  you  may  reduce  the  price,  and  although  the 
method  of  taking  them  is  more  expensive,  the  world  might  yet  them 
for  a  while  at  less  cost. 
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hill  snIiuI  is  il .'  Villi  ail"  lakiiig  llie  slock  are  \ oil  not?  Voii  uic  iiol 
laking  llic  iiicri>ast>. 

The  (iiioslidii  and  llio  only  (|iu>slion  is  liow  the  inrronso  of  tlin  animal 
can  111!  l)csl  lakcn  for  IIk^  purpose  of  mankind?  Von  liave  no  rif^lil  to  lakt? 
anUliiiif;  else.  Anvlliiiij;  else  is  deslrnilivc,  Tlierofore  IIicn  are  doiii}; 
no  good  lo  mankind;  llie\  are  doing  no  good  to  mankind;  iliov  are  doing 
no  good  to  aiiybodx;  llie;,  are  deslro\ing  the  occupations  of  llie  largo 
nninher  of  iiianuliicliirers  —  thousands'  in  number  —  who  reside  in 
(ireat  Itrilain  ,  and  whose  occupation  coiihisls  in  nuiniifactering  tlic  skins 
for  market.  Their  occupation  is  taken  away  by  it.  Thc\  are  doing 
injury  in  every  direction.  They  are  doing  no  good  lo  any  one  —  not 
even  lo  themselves,  for  their  own  occupalion  is  gone  in  a  few  years. 
iNaliire  has  so  ordered  it  that  aiiv  pursuit  or  occupation  like  this  which 
consists  simply  in  destroying  one  of  Ihe  blessings  of  Providence  docs  no 
good,  and  nothing  but  evil  in  any  direction.  We  say  :  We  are  taking  the 
entire  prodnci  of  this  animal ;  furnishing  il  to  the  commerce  of  Ihe 
world  in  the  least  expensive  and  in  the  best  manner,  —  why  do  not  you 
permit  us  to  do  il —  why  break  uh  this  eniplownent?  There  seems  to 
be  no  good  reason  for  it. 

Then,  again,  as  I  have  aheadv  said  in  an  earlier  part  o"  my  argument, 
one  of  the  limitations  to  vshich  properly  is  sui)ject  and  especially  properly 
owned  b\  nations,  is  that  il  is  subject  to  a  trust  for  the  honefil  of  man- 
kind. Those  who  have  the  custody  of  it  and  the  enjoyment  of  it,  have  a 
duly  in  respect  of  il.  IJighls  spring  out  of  duties  rather  than  duties 
out  of  rigiits.  It  is  the  duty  of  the  I'liitcd  Slates  lo  cultivate  that 
bounty  of  nature,  the  possession  of  which  is  llins  assigned  to  them, 
and  make  il  produclivo  for  the  purpose  of  lln  world.  Thai  is  their 
duly;  why  should  not  they  be  permilled  lo  pertV  m  it?  (^an  a  reason 
be  assigned  why  they  should  not  be  permitted  lo  |)erlorm  that  duly; 
and  they  cannot  perform  il  if  il  is  destroyed,  lias  the  United  Stales 
a  right  lo  destroy  thai  seal?  The  power  il  has  got ,  but  has  il  the 
rijjin?  Has  il  a  right  to  go  to  Ihe  island  and  club  every  seal  lo  death 
it  finds  there,  and  thus  lo  deprive  Ihe  world  of  Ihe  benefit  of  them? 
Certainly  not.  Have  |)elagic  sealers  any  better  right  than  the  United 
Slates  have?  Certainly  not.  I  have  no  doubt  that  il  Ihe  United  States 
should  wilfully  say  :  we  will  destroy  that  property — although  having  Ihe 
ability  to  preserve  it  we  will  destroy  then  this  properly — if  it  wore  a  case 
of  the  possession  o<',)roperi\  iiic  .i..c  of  which  was  absolutely  necessary  to 
mankind — if  I'ue  seal  IVn-  instance  contained  some  quality  which  was 
highly  medicinal — a  specific  lo  certain  diseases  wiiich  affected  the  human 
race  and  the  possession  of  which  was  necessary  in  order  lo  enable  llic 
human  race  to  withstand  such  disease — the  human  race  would  have  a 
right  to  interfere,  and  lake  possession  of  these  islands  and  disciiarge 
those  duties  which  the  United  States  were  betraying.  What  duly  have 
these  pelagic  sealers  in  reference  to  this  herd  of  seals? 

They  have  none,  because  Ihey  cannot  do  anything  but  mischief  with 
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llicm.  The  Inilud  Slalcs  has  a  tliil\  —  it  is  lo  (nillivalc  thai  atl\aii(agc 
whicli,  in  the  great  partition  among  nations  of  llie  hicssings  of  the  earth, 
hiis  fallen  lo  Iheir  lot.  It  is  the  duty  of  the  I'nitecl  States  to  preserve  it, 
U)  cullivale  il,  and  lo  improve  il.  Shall  they  not  have  the  power  to  do 
it?  Is  il  not  the  duly  of  every  nation  and  every  man  lo  wilhhold  their 
interference?  It  seems  to  me  that  nothing  can  he  plainer  than  thai  con- 
clusion. There  is  no  right,  therefore,  thai  can  he  md  up  against  il. 
Well,  if  there  were  something  less  than  a  right  —  if  Ihere  were  some 
inconvenience,  even,  to  which  mankind  were  sid)jecled  if  pelagic  sealing 
were  prohihited,  and  an  exclusive  properly  interest  awarded  lo  the  United 
Slates  —  if  any  inconvenicuce  arose  from  such  a  consequence  as  that,  we 
might  hesitate;  hul  there  is  not.  Thereisnoinconvenienceeven.  There 
is,  indeed,  »  suygrslinn  on  the  part  of  (Ireat  IJrilain  of  an  incon\cnienre 
in  thai  particular.  It  is  said  that  this  is  the  huilding  up  of  a  monopoly 
for  the  United  Slates,  enahling  them  lo  gain  u  monopoly  in  this  article, 
and  Iherchy  ac([uirc  a  greal  prolit.  Well,  I  admit  that  il  is  a  monopoly. 
There  is  always  a  monopoly  when  one  parllcnlur  nation  or  one  particular 
set  of  men  own  an  entire  source  of  sup|)ly  —  not  an  ahsolule  monopoly, 
because  there  is  a  certain  competition  on  the  part  of  Hussiu and  Japan; 
hut  it  is  in  the  nature  of  a  m  n  pidy  of  course.  Where  there  is  an  object 
in  nature,  of  which  the  supply  is  limited,  if  Iho  source  lies  wholly  within 
the  power  of  some  pellicular  nation,  it  must  necessarily  have  a  n.onopoly 
—  il  is  unavoidable.  Itnl  it  is  a  monopoly  lo  the  United  States,  of  course 
only  because  the  United  Stales  happens  lo  hiivc  those  particular  islands. 
The  possession  of  them  —  I  he  sovereignly  over  them  —  must  be  awarded  to 
some  nation,  and  therefore  a  monopoly  is,  in  a  certain  sease,  necessary. 
Hut  is  it  an  injurious  monopoU  —  is  il  an  objeclioiiable  monopoly?  Not 
at  all. 

Senator  Morgan.  — The  islands  were  bougiil  chiefly  on  that  account, 
were  they  not  ? 

Mr  Garter.  —  I  do  nol  know  that  they  were.  I  hardly  think  they 
were. 

Senator  Morgan.  —  Wiial  else  was  there? 

Mr  Garter.  —  There  was  nol  much  else  exce|)t  territory.  It  is  some- 
limes  said  they  were,  and  there  were  some  evidences  I  have  read  lend- 
ing to  show  that  was  one  of  the  main  considerations;  but  whether  that  was 
the  real  motive  or  nol  I  cannot  say.  I  do  nol  resort  to  that  as  furnishing 
the  slightest  strength  to  my  argument  it  is  just  as  powerful  without  il.  I 
wish  to  rely  o\\\\  upon  the  most  essential  considerations  ;  but  I  am  speak- 
ing as  fit  whether  it  is  a  monopoly  or  nol.  Now  when  does  a  monopoly 
become  injurious  lo  men?  Why  il  is  only  when  il  is  an  artificial  mono- 
poly. If  there  is  a  natural  monopoly  in  a  particular  product  .  nd  the 
whole  of  that  particular  product  is  thrown  upon  the  world,  the  price  of  it 
will  necessarily  depend  upon  the  relation  between  the  supply  of  it  and 
the  demand  for  il,  provided  the  whole  of  it  is  thrown  upon  the  world. 
Sometimes  there  is  a  monopoly,  in  a  particular  region  of  the  world  of  a 
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parlicular  article;  bill  if  Hie  wiiolo  product  ol"  that  particular  rcpiou  wore 
thrown  upon  the  market,  l!. ;  price  ol  it  would  he  extromeK  cheap,  and 
pay  bul  a  siiiall  profll,  and  mankind  would  gel  it  at  a  ver\  low  rale. 
Thai  is  supposed  to  be  the  case  as  to  the  spice  islands  belonging  lo 
Holland. 

If  you  threw  the  entire  pepper  that  is  produced  on  those  islands,  and 
other  spices, upon  Hie  markets  of  the  world,  lliey  would  be  glutted.  The 
world  would  gel  them  al  a  very  trilling  sum,  and  the  producers  of  these 
spices  would  make  no  profit  al  all.  Well,  what  did  the  proprietors  of 
the  spice  islands  do?  They  did  not  simply  withhold  from  the  market, 
for  that  wciuld  answer  no  purpose.  If  you  withhold  a  thing  for  sale  for 
a  price,  and  afterwards  Ihrov.  '.'.  on  the  market,  the  mischief  is  accom- 
plished, and  it  worse  than  it  would  be  if  yon  threw  il  all  there  as  it  is  pro- 
(lii  I'd.  lUit  they  made  an  artilicial  scarcity  by  destroying  half  the  crop 
ami  thus  creating  a  scarcity,  and  the  world  now  having  no  more  than  half, 
lliey  were  enabled  lo  make  a  great  prolil.  That  is  one  way  in  which  a 
monopoly  of  a  natural  prodiu^t  could  he  made  use  of  unfairly  and  disad- 
vanlageously  lo  mankind,  and  be  made  the  means  of  exacting  an  exorbi- 
tant price.  You  must  create  an  artilicial  demand.  You  must  limit  the 
supply;  you  must  willihold  from  llic  market  something,  and  therefore 
compel  a  great  exaction.  Hut  not  onh  has  llial  never  been  done  here, 
bul  il  never  can  be  done  I  say  il  never  can  be  done,  because  no  prolil 
can  ever  be  found  in  il.  There  is  a  demand  for  every  sealskin  thai  can 
be  produced,  and  a  profitable  demand  for  every  one  thai  can  be  produced, 
and  the  whole  supply  is  thrown  upon  the  markel.  There  is  not  one  whit 
held.  .Now,  Iherefore  I  Ik-  world  is  not  compelled  lo  laki!  a  single  seal, 
and  if  there  is  a  large  price  paid  for  the  seal  under  those  circunstanccs, 
thai  price  is  simply  the  result  of  competition  among  those  who  want  Ihem. 

If  an\  bo(l\  is  rtMpiired  lo  pay  a  lai'ge  price  for  Ihem,  il  is  because 
somebody  else  is  read)  lo  pay  a  larger.  C.onlribuliug  Ihem  lo  the  com- 
merce of  the  world,  as  I  have  alroach  said,  is  just  like  putting  Ihem  up  to 
auction.  The  world  bids  for  them,  and  they  go  svhere  the  highest  price 
can  be  paid  for  Ihem.  Now  here  the  lessees  of  the  islands  under  these 
circumstances  make,  as  lliey  probablv  do  make  —  (of  course  taking  inlo 
account  the  revenue  thai  is  paid  to  the  Liiiled  Slates,  and  the  profit  ol 
the  lessees  besides,  all  of  which  must  fairly  be  regarded  as  Hie  |)ro(its  of 
the  induslrv;  —  a  very  large  profit  on  every  skin  that  is  sold  ;  thai  is  lo 
say,  the  price  of  Ihem  pays  two  or  three  times  over  all  the  labor  and  all 
the  expense  which  the  gathering  of  the  product  costs.  .\  very  large  profit 
is  made  upon  Ihat  cost  lo  the  United  State:,  or  its  lessees,  dislrii)ule(i 
among  them,  which  is  exacted,  of  course,  from  cili/.ens  of  the  United 
States  as  il  is  in  proportion  to  the  rest  of  Hie  world;  bul  it  goes  lo  the 
United  Stales  and  lliese  lessees,  and  svlial  objection  is  there  to  llial? 

Is  Hiat  any  thing  more  than  a  fair  reinuneraUon  for  this  bounty  of 
Providence  which  is  placed  in  their  custody  and  in  their  control,  and  for 
their  labour,  their  etVorls  and  Hieir  exertions  in  preserving  il  and  furnish- 
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ing  il  for  the  use  of  mankind?  Of  course  no(.  II  is  pcrfcclly  fair.  II 
may  be  (lie  source  of  a  profit.  So  (here  arc  a  thousand  things  in  com- 
merce that  are  sources  of  profit  to  the  particular  nations  which  have  an 
advantage  over  all  other  nations  in  dealing  willi  them,  and  the  advantage 
is  no  different  in  its  nature  in  this  case  than  il  isinihe  rest.  In  short  it 
comes  to  this —  that  It  is  only  by  exercise  of  the  care,  industry, and  self- 
denial,  on  llio  pari  of  the  riovernment  of  the  United  States,  Hint  the 
world  can  have  this  blessing.  It  is  reaped,  and  the  whole  of  il  is  Ihrown 
open  to  the  world,  and  the  price  is  determined  solely  by  the  buyers  —  l)y 
what  lliey  sec  fit  to  give.  If  the  owners  of  the  islands  should  see  fit  to 
witli-liold  from  the  market  al  any  particular  lime  any  considerable  num- 
ber of  the  skins  what  would  they  do  with  them  — how  would  they  gain  by 
tliat  procedure  at  all?  When  there  conies  the  next  year  or  llie  next  year 
after  that  —  oiiie  lime  or  another  Iliey  would  be  obliged  to  throw  it 
upon  the  market,  and  llial  would  depress  the  market  so  that  the  loss  they 
would  incur  in  that  way  would  far  exceed  any  gain  that  Ihere  was  any 
promise  of.  No.  Ihere  never  could  be  any  leniptalioii  lo  keep  any  part 
of  the  products  except  Ihere  may  be  very  exceptional  circumstances  —  a 


decline  in  the  demand  owing  to  some  change  of  fashion 


and  it  might 


be  expected  there  would  he  a  rec(/very  from  it  which  might  induce  the 
proprielors  of  the  islands  lo  say:  '•  W'c  think  we  can  do  belter  with  the 
skins  nexl  year  liian  this  ",  or  something  of  that  sorl.  But  in  general 
Ihey  can  reap  no  unfair  advantage  from  Hie  possession  of  this  natural 
moi'opoly. 

There  is  another  suggestion.  I  observe  in  the  Case  and  Argnmenl 
on  the  part  of  (ii'eat  Hrilain  lliat  these  ineritorions  grounds  u|)on  which 
the  title  of  the  United  Stales  ilepcnds,  are  of  course  perceived  upon  the 
oilier  side;  and  Ihey  seek  lo  find  somi'lhing  of  a  similar  naliir(M)n  which  lo 
support  their  alleged  right.  And  what  do  you  find  ?  I  have  disi-overed 
two  things  which  they  put  forward  —  suggestions  —  in  some  way. 
One  is,  recogni/.ing  the  natural  advantage  which  goes  with  the  ownershij) 
of  Hie  islands  owing  lo  Hie  s(>als  siihniilling  Hieiiiselves  fully  to  Hie  power 
of  man.     The  Ihiiig  which  lhi\\  put  againsl  that  is,  Ihey  say  : 

This  seal  has  two  habitats.  One  is  on  Ihese  islands,  and  the  oilier  is 
in  the  sea  along  the  coast  of  nrilisli  Columbia  —  Ihal  is,  Ihey  seek  to 
attach  the  seals  lo  British  territory  —  Canadian  l(!rrilory  —  and  Ihey  say  : 
"  We  have  a  superior  right  also  grounded  upon  Ihese  lavorable  conditions 
locality  and  so  forth  ;  these  seals  are  right  along  our  coasts  ".  \V(dl,  that 
does  not  amount  to  enough  lo  consider  of  course.  It  is  not  an  advantage 
which  enables  them  to  deal  with  the  •seals  in  any  different  way:  they  still 
cannot  lake  them  in  any  oilier  way  except  by  Ibis  indiscriminate  piirsuil, 
■lud  sacrifice  Ihe  males  and  females  alike,  or  females  lo  a  much  greater 
extent  than  males. 

II  does  not  enable  them  lo  practice  the  husbandry  in  respect  of  the 
anip'al  and  to  give  lo  mankind  the  benefit  of  Ihe  increase  without  destroy- 
ing the  slock;  and  so  il  si  ould  be  dismissed  even  if  it  were  true  in  fact. 


Ft  is  not  true  in  fact  —  it  is  only  conjecture.  Tlie  seal  has  no  winter 
habitat ;  he  is  on  the  move  all  the  time,  and  if  he  has  a  habitat  alon^;;  the 
coast  ol  British  Columbia  he  has  the  same  habitat  along;  the  coast  of 
California  and  Oregon  which  is  a  territory  of  the  United  Slates,  and  along 
a  vast  extent  of  the  soulliern  part  of  Alaskan  territory,  and  tiie  Aleutian 
chain.  The  winter  habitat  along  the  coast  of  British  Columbia,  if  it  were 
anytliing  but  an  inKV'inalion,  is  too  slight  to  form  any  tigurc  in  this  dis- 
cussion. 

Now  what  is  tlie  next  ground  of  merit?  It  is  rattier  more  singular  as 
it  seems  to  me.  Tiiey  say  :  llioscal  consumes,  along  the  shore  of  British 
Columbia,  a  great  many  lisli  in  llie  sea;  and  llie  suggestion  is,  I  suppose, 
that  if  the  seals  did  not  consume  those  lish,  the  inhabitants  of  these 
sliores  would  catch  them,  and  therefore  tliey  take  liwfiy  Ibis  fish  from 
tliem  —  in  oilier  words  the  intimation  is  :  We  feed  these  seals  with  our 
lish.  Well,  all  I  have  to  say  is  that  the  tisli  whicli  they  consume  —  these 
squids,  crustaceans,  cod,  and  what  not  which  these  seals  take,  arc  not 
Ihe  property  of  Canada  or  of  Crcat  Britain  —  they  are  the  property  of 
uiaukind.  Mankind  feeds  these  souls.  It  is  from  mankind  that  they  gel 
their  sustenance.  They  take  it  out  of  the  illimitable  sources  of  the  sea 
—  not  Ihe  properly  of  any  nation,  but  of  mankind.  I  grant  you  that  Ihe 
circumstance  thai  mankind  feeds  the  seals  with  its  own  fish  in  this  way 
gives  mankind  the  lillc  to  Ihe  tisli.  The  lisli  belong  to  mankind  —  that  is 
iHN  position,  lliat  is  our  position  —  and  we  give  them  to  mankind;  and 
mankind  can  work  out  its  true  and  iienclicial  title  only  by  employing  the 
agency  and  the  inslrunienlality  of  the  United  States.  That  is  the  only 
way  it  can  get  it. 

All  it  can  say,  is,  to  the  Ignited  Stales  :  "  Voii  have  by  nature  this 
extraordinary  advantage  of  locality  and  |)osition;  you  have  the  ability  to 
take  Ihe  whole  annual  increase  of  this  animal,  and  furnish  it  to  the  world 
if  you  would  only  cultivate  it.  It  is  your  duty  to  do  so,  and  when  you  do 
that,  we  get  the  lienefil  of  these  seals,  and  get  lliom  in  tlie  only  way  in 
which  tlic\  can  be  afforded  to  us".  Therefore  the  argument  that  the  tisli 
that  siip|)orl  these  seals,  arc  fish  belonging  to  British  Columbia,  and  that 
therefore  IIicn  have  any  ecpiity  of  a  superior  character  lo  that  of  any 
other  people,  entirely  disappears. 

^'ow  ill  reaching  these  conclusions  as  to  property  in  seals,  it  will  be 
observed  tliat  I  rely  upon  no  disputed  facts  —  upon  no  facts  wliicli 
are  open  lo  serious  dispute.  I  have  said  so  —  at  least  my  assertion  in 
that  particular  may  not  be  accepted  —  but  I  feel  quite  «ure  thai  when  the 
members  (  f  this  Tribunal  come  to  consider  the  facts  lliey  will  agree  that 
all  tiial  I  rely  upon  here  are  placed  beyond  dispute;  they  are  either  indis- 
putable in  lliemselves — that  is,  conceded — or  else  placed  beyond  dispute 
by  the  evidence. 

But  I  could  really  make  my  argument  upon  a  much  narrower  ground, 
in  fact,  and  keep  myself  within  it  and  which  is  absolutely  undisputed. 
Here  is  the  Joint  Beporl  of  the  Commissioners,  and  the  matters  upon 
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which  they  are  agreed  will  be  found  on  page  309  of  the  Case  of  the  United 
States  : 

Wo  arc  in  thorough  afrrepmonl  that  for  industrial  as  well  os  for  other  obvious 
reasons  it  is  incumbent  upon  all  nations  and  jiarticularly  upon  those  having  direct 
commercial  interests  in  fur-seals,  to  provide  for  their  proper  protection  and  pre- 
servation. 

Our  joint  and  several  investigations  have  lei  us  to  certain  conclusions,  in  the 
first  place  in  regard  to  the  fads  of  seal  life,  including  both  the  existing  conditions 
and  their  cau>es ;  and  in  the  second  place  in  regard  to  such  remedies  as  may  be 
necessary  to  secure  the  fur-seal  against  depletion  and  commercial  extermination. 

We  find  that  since  tiie  .\laska  purchase  a  marked  diminution  in  the  number  of 
seals  on  and  habilually  resorting  to  the  Pribilof  islands  has  taken  place  :  that  it  has 
been  cumulative  in  efl'oci,  and  that  it  is  the  result  of  excessive  killing  by  man. 

The  President.  —  h  that  quite  in  accordance  with  what  you  stated? 
I  think  you  stated  the  diminution  had  taken  place  ever  since  1884.  This 
seems  to  be  since  tlio  Alaskan  purchase  —  that  is  since  1807. 

Mr  Carter.  —  Well,  this  Ucport  docs  not  stale  the  diminution  at  suc- 
cessive periods;  it  states  the  beginning  of  the  diminution. 

The  President.  —  Your  stalcmont  I  believe  was,  that  the  draft  of 
100,000  seals  a  year  would  not  alfect  the  existence  of  the  herd. 

Mr  Carter.  —  That  is  my  stalemcnf . 

The  President.  —  That  draft  was  observed  for  several  years  after  1867, 
—  after  the  Alaska  purchase. 

Mr  Carter.  — Yes;  but  it  will  be  observed  that  there  was  a  prodigious 
taking  just  prior  to  the  cslablislnncnt  of  regulations  by  the  United  States 
which  diminished  the  amount  of  liie  herd,  and  undoubtedly  the  diminu- 
tion began  then  in  1869;  and  unless  we  were  prevented  by  pelagic  sealing 
I  have  no  doubt  that  the  draft  of  100,000  a  year  coidd  be  niainlained. 
Hut  these  Commissionners  say,  and  I  lake  their  statement  :  — 

We  find  thai  since  the  Alaska  puichasc  a  marked  (iiminulion  in  the  number  of 
seals  on  and  habitually  resoiling  lo  the  Piibilof  islands  has  taken  place  ;  thai  it  has 
been  cumulative  in  efl'ecl,  and  lliat  it  is  Ih:;  result  of  excessive  killing  by  man. 

I  lake  that  linding  lo  mean  Ibis  :  That  this  herd  of  fur-seals  is  at  the 
present  lime  in  the  course,  of  exlermiuation,  and  Ihat  that  exlerminalion 
is  due  lo  killing  by  (ho  hand  of  man.  I  lake  Ihosc  Iwo  fads,  and  that  is 
all  thai  is  necessary,  for  Ihe  purpose  of  eslablisiung  a  full  foundation  for 
l)roperty  argument.  It  follows  from  that  fact  that  Ihe  fur-seals  nuisl  pe- 
rish unless  their  killing  is  regulated ;  and  it  follows  from  that,  Ihat  all 
unregulated  killing  is  wrong.  It  follows  from  that  that  Ihe  extermination 
of  Ihe  seals,  which  is  in  progress,  is  due  to  unregidalcd  killing.  I  do  not 
say  now  unregulated  where  —  and  it  follows  that  all  unregulated  killing 
is  wrong  because  it  leads  to  destruction.  We  know  that  there  is  a  mode 
of  killing  by  which  Ihe  race  can  be  preserved,  and  that  is  by  confming  it 
lo  Ihe  I'rihilof  Islands.  We  know  Ihat  sealing  upon  Ihe  high  seas  cannol 
be  regulated.  All  unregulated  sealing  is  wrong.  Sealing  upon  Ihe  high 
seas  is ,  and  must  always  be ,  unregulated ,  because  no  descrimination  is 
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possible  bclwcen  llie  slock  and  increase;  and  more  llian  thai  llie  attack  of 
pelagic  sealers  is  probably  upon  the  slock  and  not  upon  llic  increase,  be- 
cause wherever  a  single  female  is  killed  the  slock  is  struck  directly. 
Tliereibre,  standing  upon  the  mere  finding  of  tbis  Joint  Report,  there  is 
tact  enough  upon  which  all  the  Conclusions  of  my  arguments  may  be 
sustained.  There  are  some  tcciinical  objections  that  are  urged  against 
the  conclusion  of  property.  It  is  said  that  you  cannot  identify  these 
seals  perfectly  —  that  the  seals  you  tind  on  the  Pribilof  Islands  migiil 
perhaps  come  from  the  Russian  Islands.  As  I  have  said  all  that  is  foun- 
ded on  conjecture.  In  dealing  with  a  large  subject  like  this,  (he  mere 
possible  circumstance  thai  there  may  be  an  occasional  commingling  affec- 
ting a  few  individuals  is  of  no  consequence  al  all  —  no  judicial  tribunal 
would  take  notice  ot  it 

The  great  fact  is  obvious,  and  I  think  admitted,  that  the  great  bulk 
of  the  herd  which  is  on  tho\orth  — west  coast  of  America  and  between  the 
Pribylof  Islands  and  the  State  of  California  —  the  whole  of  that  has  its 
breeding  place  on  the  I'ribylof  Islands;  and  every  individual  of  it,  at 
some  time  or  another,  visits  those  Islands  and  submits  itself  to  the 
power  of  man  there. 

There  is  another  thing  that  is  suggested,  and  that  is,  if  a  properly 
right  should  be  allowed  in  these  animals  to  (he  United  States,  it  migiil 
interfere  and  prevent  the  enjoyment,  by  tiie  Indians  along  the  roast,  ot 
an  immemorial  right  and  a  privilege  of  tiieirs  (o  hunt  seals  for  their  own 
purposes.  Now  ''at  right  of  the  Indians;  such  as  it  is,  deserves  very 
respectful  consideration.  It  stands  upon  something  of  the  nature  of  mo- 
ral grounds;  I  admit  lh(!y  iiave  something  in  the  nature  of  a  better  claim 
than  these  pelagic  sealers.  There  is  some  reason  for  saying  you  shoulil 
not  deprive  these  Indiaus,  (who  have  lived  along  the  coast  always,  and 
who  have  from  time  immemorial  supported  tiiemselves  to  a  greater  or 
lesser  extent,  by  going  in  their  canoes  on  the  sea,  and  spearing  seals^  of 
that  important  means  of  subsistence.  It  migiil  be  subjecting  them  lo 
starvation;  and  you  would  iiave  lo  support  them  at  last,  if  you  did  thai. 
There  are  some  powerful  considerations  there,  the  force  of  which  I  iiave 
no  disposition  lo  disguise.     But  what  is  llie  nature  of  tlnil  case  ? 

Tiial  is  a  pursuit  of  this  animal  not  for  purposes  of  commerce,  but  by 
barbariaus  (for  they  are  such),  for  llieir  own  subsistence,  and  it  is  a  pur- 
suit which  of  itself  makes  an  insigniticant  allnik,  as  it  were,  upon  the 
seal  herds;  and  it  is  a  |)ursuit  wiiich  (consi<lering  Hie  magnitude  of 
thai  herd,  and  the  condition,  the  si/e  which  il  would  reach  if  left  to  its 
natural  enemies),  I  have  classilied  and  considered  as  among  Ihe  natural 
enemies  of  the  herd,  just  as  much  as  the  killer-whales.  II  is  insignilicani 
in  amount,  and  does  not  affect  the  si/.e  of  the  herd.  It  does  not  affeci 
any  of  the  conditions  which  I  have  considered  as  necessary  for  Hie  pre- 
servation of  the  existence  of  liie  herd.  Il  is,  therefore,  a  pursuit  which 
may  be  tolerated  without  danger  to  the  herd.  Now,  therefore,  il  is  quite 
possible  that  the  United  States  should  have  a  properly  interest  in  these 
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seals,  subject  liowever,  to  the  riglil  ol'  llie  Indians  to  pursue  them  in  the 
manner  in  which  they  were  accustomed  to  do  in  former  limes,  tliat  is  to 
say,  for  their  own  purposes.  It  is  a  barbaric  pursuit.  That  is  an  ins- 
tance, with  which  the  government  of  tlie  United  Slates  is  perfectly  familiar, 
of  the  survival  of  Ihe  barbaric  condition  contained  in  the  civilized  life  — 
a  condition  with  which  the  Government  of  Great  Britain  is  also  perfectly 
familiar,  because  it  has  to  deal  with  it  in  many  quarters  of  the  globe.  So 
long  as  Ihcy  subsist,  and  until  they  are  provided  with  otiier  means  of 
subsistence,  they  should  be  allowed  to  pursue  their  natural  means  of  sub- 
sistence; and  that  is  one.  It  is  not  one  that  would  threaten  —  endanger 
the  existence  of  the  seals  at  all ;  and  it  cannot  be  supposed  that  Ihe  United 
Stales  would  ever  imdertake  to  interfere  so  as  to  deprive  these  Indians  of 
their  rights.  Hut  thorc  is  one  liniilalion  to  that  —  liiat  is,  the  survival  of 
i)arbaric  conditions.  It  is  a  barbaric  pursuit,  and  being  a  barbaric  pur- 
suit it  does  endanger  the  existence  of  the  herd,  because  it  is  not  carried 
to  a  sufficient  Icnglh  —  there  is  not  a  population  sufficient  dependent, 
upon  it.  Hut  it  will  not  do,  under  tlio  cover  of  that  pursuit,  to  allow  civi- 
lization to  attack  the  herds  of  fur-seals. 

It  will  not  do  lo  employ  these  Indians,  and  put  them  out  upon  the  high 
seas,  there  to  attack  tlics(>  seals  for  the  purpose  of  furnishing  them  to 
commerce.  That  is  nol  a  dealing  of  barbaric  nations  with  seals  —  that  is 
a  dealing  of  civilized  nations  w  itii  seals.  Harbaric  nations  have  rights  that 
civilized  nations  have  not,  under  certain  particulars.  .\s  I  said  before, 
many  times  in  the  course  of  my  argument,  the  attack  by  barbarians  on 
the  fruits  of  liie  eartii  is  limited,  confined,  and  generally  not  destructive; 
but  when  civilization  makes  her  attack  upon  tiiem  her  methods  are  per- 
fectly destructive,  unless  she  makes  use  of  those  appliances  which  civi- 
lization leaches  her  by  which  that  destruction  maybe  avoided.  Therefore 
there  is  no  difficulty  in  awarding  to  the  United  States  a  right  of  property, 
subject  to  the  rigiil  of  tiio  Indians  lo  ca|)lure  in  the  manner  in  which  they 
were  formerly  accuslomed  lo  do  i)cl'or('  the  use  of  vessels  for  pelagic  sea- 
ling; but  not  a  right  logo  outand  engage  in|)elagic  sealing. 

The  President.  —  Do  nol  you  think  it  very  difficult  to  draw  a  legal 
lineof  limilation  belween  what  an  Indian  is  allowed  to  do  for  himself,  and 
what  he  may  be  allowerl  or  permilled  lo  do  in  liie  service  of  a  Kuropean 
or  civilized  man  ? 

Mr  Carter.  —  There  are  always  practical  difficullies  connected  with 
dealings  witli  i)arl)aric  tribes  —  greater  or  lesser  dil'ticullies  —  but  not 
inseparable  dii'liculties  connected  with  it. 

The  President.  —  Do  you  find  that  there  is  a  substantial  legal  diffe- 
rence between  the  two  cases? 

Mr  Carter.  —  There  is  a  substantial  one. 

The  President.  —  Helween  the  case  of  an  Indian  fishing  on  his  own 
account  and  an  Indian  lisiiing  on  the  account  of  a  civilized  man? 

Mr  Carter, —  I  liiink  there  is  a  very  sui)slanlial  one. 

The  President.  —  A  substantial  legal  one? 
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Mr  Carter.  —  Yes  when  I  speak  of "  legal  "  I  mean  moral.  We  are  on 
international  grounds  —  international  law,  and  there  is  a  sharp  dis- 
tinction. 

The  President.  —  Moral  and  international  are  different  fields  of  dis- 
cussion, 1  think;  but  they  may  often  join. 

Mr  Carter.  —  They  are  not  so  different  as  may  be  supposed. 

The  President.  —  They  are  not  contrary. 

Mr  Carter.  —  Oh  no.  international  law  rests  upon  natural  law,  and 
natural  law  is  all  moral. 

The  law  of  nature  is  all  moral,  and  it  is  the  great  part  of  international 
law.  If  the  dictates  of  the  law  of  nature  are  not  repelled  by  any  actual 
usuagc  of  man,  Ihen  they  must  be  allowed  to  have  their  effect,  and  the 
dictates  of  the  law  of  nature  are  the  dictates  of  inlernalional  law ;  and  to 
say  that  they  are  moral  does  not  distinguish  them  at  all  from  such  as  are 
legal.  We  have  sharp  distinctions  in  municipal  law  between  what  is 
moral  and  what  is  legal;  but  in  international  law  whatever  relates  to  the 
actual  human  concerns,  the  property  of  nations,  and  actual  affairs,  and 
whatever  is  dictated  by  the  law  of  nature  is  not  only  the  moral  law ,  but  the 
legal  law  also.  Now  Itiere  is  tiie  broadest  sort  of  diiferonce  between  the 
two  cases.  The  Indian  goes  nut  and  attacks  and  kills  a  seal  for  the 
purpose  of  sustaining  himself,  making  a  skin  which  he  is  going  to  wear, 
and  getting  food  to  eat. 

Lord  Hannen.  —  Is  it  to  be  confined  merely  to  their  subslencnce? 
Were  they  not  the  only  suppliers  in  the  first  instance  of  the  seals?  They 
bartered  the  skins;  tliere  was  no  other  source  until  the  Pribylof  Islands 
were  discovered.  That  trading  which  is  so  frequently  referred  to  was  a 
trading  in  these  amongst  other  skins. 

Mr  Carter.  —  That  is  true.  They  were  the  original  traders  and  they 
were  made  use  of  by  the  purposes  of  commerce  hut  what  I  mean  to  say 
is,  that  was  commerce. 

Lord  Hannen.  —  Yes,  carried  on  by  the  natives. 

Mr  Carter.  —  I  know  :  but  that  was  commerce.  They  were  supplying 
the  commerce  of  Ihe  world.  They  were  not  su|)plying  fhemselves  .vith 
clothing  —  they  were  not  furnishing  themselves  with  seals  for  food. 

The  President.  —  That  you  would  consider  was  legal  at  the  time,  but 
would  not  be  legal  now . 

Mr  Carter.  —  Before  the  Uussians  discovered  these  regions  tliev  were 
inhabited  by  Indians,  and  these  Indians  did  pursue  seals  in  thai  way.  It 
is  a  pursuit  by  barbarians  without  method  —  without  making  any  effort 
to  preserve  the  stock;  destructive,  of  course,  in  its  character,  but  not  of 
sufficient  extent  to  endanger  the  existence  of  the  race  of  the  animal.  As 
1  have  said,  it  is  only  when  the  world  makes  its  attack,  through  commerce, 
that  the  existence  of  the  race  of  animals  is  in  danger  —  it  is  only  then; 
and  when  that  begins  then  the  danger  begins,  of  course,  at  first,  the 
beginning  of  it  was  when  the  Russians  ,'irst  discovered  this  country,  and 
treated  with  these  Indians,  and  got  these  skins.     Tliat  was  the  beginning 
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of  the  attack  by  the  world  generally  upon  this  stock  of  seals.  That  was 
the  beginning  of  an  attack  by  civilization,  through  commerce,  its  great 
instrumentality.  Of  course,  before,  at  u  very  early  period  when  the 
draft  was  very  small,  it  did  not  threaten  the  existence  of  the  stock  at 
all,  but  by  and  by,itdoes.  Now  when  the  existence  of  the  stock  is  threat 
ened,  what  are  you  to  do?  That  is  the  question. 

The  President.  —  That  is  a  point  of  fact.  That  is  a  difference  in  fact 
which  might  create  a  difference  in  right,  according  to  your  view. 

Mr  Carter.  —  The  f'istinction  which  I  mean  to  draw  is  a  distinction 
of  a  resort  to  tiie  seals  for  the  purpose  of  the  personal  use  of  the  people, 
such  as  tiiey  were  in  the  habit  of  making,  before  they  were  discovered  by 
civili/ed  men  —  (he  distinction  between  that  pursuit,  and  tiiat  whicii  is 
promoted  by  civili/ed  men  for  the  purpose  of  supplying  the  world  with 
these  skins.  That  is  the  distinction.  The  first  pursuit  which  is  confined 
to  the  barbarians ,  is  not  destructive  of  the  stock.  Nor  is  the  other ,  as 
long  as  it  is  limited  to  certain  very  narrow  proportions  and  conditions. 
But  when  it  is  increased,  then  it  does  threaten  the  stock.  What  must 
you  do  then.  You  must  adopt  those  measures  which  are  necessary  to 
preserve  the  stock ;  and  wlial  are  the  measures  which  society  always  em- 
ploys for  that  purpose?  1  have  detailed  that  already  —  it  is,  to  award  the 
institution  of  property.  Now  must  society  with  hold  its  effort  —  must  it 
forbear  to  employ  those  bounties  because  here  are  a  few  hundreds  of 
Indians  in  existence  who  may  have  some  rights  in  reference  to  them? 
No,  tiiey  are  not  to  be  considered,  surely.  We  cannot  allow  this  herd  of 
seals  to  bo  extinguished  just  for  the  purpose  of  accommodating  a  few  hun- 
dred Indians  upon  that  coast  —  surely  not. 

The  President.  —  It  may  be  that  the  civili/ed  fishermen  may  not  be 
more  than  a  few  hundred  also.  The  number  of  men  employed  is  not 
absolutely  a  foundation  of  legal  discrimination  —  a  legal  duty. 

Mr  Carter. —  You  mean  those  employed  on  the  Pribilof  islands  may 
be  a  few  hundreds? 

The  President.  —  I  mean,  the  pelagic  sealing  may  be  carried  on  by  a 
few  iuindrod  Indians,  but  liiat  is  no  matter.  The  difFerence  that  you 
make  is  whether  they  are  Indians  or  civilized. 

Mr  Carter.  —  Yes. 

The  President.  —  Suppose  Indians  make  commerce,  selling  or  barte- 
ring their  skins  —  you  allow  that  also? 

Mr  Carter.  —  Where  it  is  not  destructive. 

The  President.  —  It  is  a  question  of  proportion  —  of  measure  with  you. 

Mr  Carter.  —  If  it  is  destructive,  then  it  is  not  to  be  allowed.  They 
liavo  no  right  to  destroy  the  race  of  animals. 

The  President.  —  In  order  to  give  you  satifaction ,  the  question 
would  be  to  know  within  what  limits  pelagic  sealing  may  be  carried  on 
without  being  destructive  ? 

Mr  Carter.  —  Yes,  that  is  practically  the  question.  If  you  say  pe- 
lagic sealing  can  be  carried  on  without  being  destructive. 
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The  President. —  By  Indians,  at  any  rale? 

Mr  Carter.  —  l{y  Indians  in  Ihoir  ranos  in  the  way  in  wliich  it  was 
originally  carried  on.      Tlial,  doos  nol  lliritaliHi  (he  existence  of  the  herd. 

The  President.  —  That  is  a  natural  liniilalion. 

Mr  Carter.  —  Hut  it  is  possible  to  do  (his.  It  wonld  be  possible  lor 
those  who  are  now  enjiaged  in  pelagic  sealing  for  instance  to  say  :  "  The 
Indians  are  permitted  to  carry  on  pelagic  sealing;  we  are  prevented 
from  doing  it.     We  will  just  employ  those  Indians.  " 

The  President.  —  That  is  the  diflicidl  point  which  I  just  hin- 
ted at. 

Mr  Carter.  —  They  might  say  :  "  We  will  employ  these  Indians  and 
employ  them  to  do  (he  work  we  are  prohibited  (rom  doing.  The  Indians 
are  perfect  sealers,  and  can  destroy  (his  race  of  animals  as  quickly  as 
anybody  else  :  if  you  bring  civilization  (o  bear  upon  them,  and  hire 
them  to  go  out  there,  you  could  do  it  in  that  way.  "  I  argue  that 
thing  cannot  be  done.  The  principal  grounds  and  reasons  upon  which  I 
rest  the  right  o(  property  in  the  Uiuted  States,  proceed  upon  the  assump- 
tion that  tiie  blessing  of  I'rovidenc-  are  to  be  preserved  and  made  conti- 
nually useful  to  man,  and  whatevsr  mode  of  attack  is  made  upon  them 
whicli  is  in  violation  of  that  principle,  must  he  suppressed. 

Senator  Morgan.  —  Mr  Carter,  if  you  will  allow  me,  I  understand 
your  position  to  be  this  — if  I  am  mistaken  correct  mo  :  that  the  United 
States  GovernmiMit  being  the  owner  of  (he  seals,  has  a  right  of  making 
an  indulgence  or  exception  in  favor  of  (hese  Indian  tribes  because  of 
their  dependent  condition,  and  should  do  (his,  so  long  as  they  conduct 
that  sealing  in  accordance  with  their  original  customs? 

Mr  Carter,  —  Yes. 

Senator  Morgan.  —  Now,  I  wish  to  suggest  (hat  both  Great  Britain, 
and  Canada,  and  the  United  States,  have  found  it  necessary  (in  order  to 
establish  and  promote  the  agriculture,  commerce,  and  the  peace  of  the 
whole  country), in  respect  to  Indian  tribes,  to  deprive  them, at  their  will,  of 
all  what  are  called  their  natural  rights  of  hunting  and  wandering  —  their 
nomadic  wanderings  —  and  condne  them  to  reservations;  and  all  of 
these  countries  have  found  it  absolulcly  necessary  to  do  so  until  it  is  a 
matter  of  universal  and  admitted  law  throughout  the  continent  of  North 
America,  until  you  get  to  Mexico  at  least,  and  in  Mexico,  that  the  Indians 
sliall  be  dealt  witli  in  such  a  way  as  the  supreme  powers  choose  to  do  in 
(heir  general  public  policies,  giving  them,  in  (he  United  States  (and  doubtless 
in  Canada"!,  the  privileges  and  benefits  of  the  provisions  of  the  Constitution 
which  operates  in  favor  of  tiie  personal  rights  of  liberty,  property,  and  so 
forth;  but  neither  of  these  Governments  have  ever  hesitated  on  any  occa- 
sion since  (hey  had  the  power  to  enforce  their  laws  against  natives,  to 
confine  them  to  reservations  —  cut  them  oil  from  hunting  on  the  plains, 
the  wild  buHaloes,  deer,  and  all  o(her  wild  game,  and  absolutely  to 
enclose  them  within  bounds  which  they  are  not  permitted  to  go  beyond 
at  all. 
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Mr  Carter.  —  Of  course  thai  is  perfectly  established  in  the  practice  of 
nations. 

The  President.  —  Is  it  so  in  Canada  Mr  Tupper ? 

Mr  Tupper. —  Since  the  President  has  referred  to  me,  I  niij;lit  say 
there  is  a  distinction  in  the  case  of  the  Canadian  Pacific  Coast  Indians. 
For  instance  on  the  Plains,  llic  Government  represeatiiif^  tlii;  irown, 
make  this  arrangement  hy  and  witli  llio  consent  of  the  various  tribes,  who 
thus  come  then  under  what  are  called  treaty  rij^hts  made  with  the  crown. 
They  have  certain  privilcfjes,  aiul,  coming  under  the  protection  of  the 
crown,  submit  themselves  to  the  care  of  the  (iovernment.  The  (Jovern- 
ment  provides  for  them,  giving  them  their  rations  and  supplies,  and 
for  the  sake  of  those,  and  for  their  support,  they  submit  themselves  to 
the  regulations  under  the  Government,  hut  on  the  Canadian  Pacific  Coast 
the  Indians,  are  as  free  as  the  whiles. 

Senator  Morgan. —  Mr  President,  if  you  will,  allow  mc,  to  my  sta- 
tement of  the  power  thus  exercised  I  will  add,  if  it  is  exercised  in  a 
single  instance  by  Canada  or  the  United  Stales,  of  course  the  whole 
power  is  necessarily  implied.  Now  when  we  s|)eak  of  a  treaty  with  an 
Indian  tribe,  we  do  not  speak  of  it  in  the  sense  of  that,  an  engagement 
with  a  foreign  Go\ernment  :  the  Indians  are  entirely  within  the  limits 
and  dominion  of  the  respective  Governments  in  America,  and  the  treaty 
I  have  spoken  of  is  a  mere  agreement  for  tiie  purpose  of  pacifying  them, 
and  not  based  on  the  idea  that  they  have  any  sovereign  right  to  treat 
at  all.  They  are  the  snbjects  of  the  general  Government,  and  more 
particularly  so,  I  think,  than  can  be  fonnd  anywhere  else  in  the  world. 
That  is  the  universal  history  of  (he  North  American  Continent.  Indians 
in  the  decisions  of  the  Tnited Stales  supreme  fourt  are  called  the  "wards 
of  the  nation",  and  the  United  Stales  are  their  gnardians. 

Sir  John  Thompson.  —  In  addition  to  what  Mr  Tupper  has  said,  the 
only  penalty  for  roaming  coiilrai'y  to  the  provisions  of  the  treaty  is, 
the  withholding  the  benelils  of  the  treaty  IVom  the  Indians.  There  is  no 
law  in  any  part  of  the  connlry  to  prevent  an  Indian  going  where  he 
pleases.  Perhaps  I  ought  to  add  to  thai,  in  reference  to  Mr  Carter's  posi- 
tion, that  in  eslal)lishing  close  seasons  for  fishing  and  hunting,  the  Indian 
is  included  as  well  as  the  while;  hut  an  exception  is  made  in  favor  of 
such  as  he  may  lake  by  fishing  or  luuiting  lor  his  own  sustenance. 

Mr  Garter.  —  All  this  survival  of  barbaric  conditions  in  any  civilized 
life  is  a  perfectly  familiar  problem  both  to  (ireat  hrilain  and  the  United 
Stales  in  reference  (omany  parts  of  the  world.  U  presents  thisdiflicully, 
no  doubt.  They  are  deall  with  as  they  can  best  be  dealt  with  and  some- 
times it  has  been  said,  and  probably  willi  (ruth,  with  injustice  and 
cruelty  to  the  native  inhabitants;  at  other  limes,  with  great  liberality  and 
generosity  to  them.  The  problem  is,  no  doubt,  a  difficult  one;  bnt  the 
dil'ticulty  of  it  does  not  dispense!  with  the  necessity  to  properly  deal  with  it. 
Then,  how  is  it  to  be  dealt  with?  Here  are  many  thousands  of  Indians 
in  the  western  part  of  the  United  States  living  upon  tribes  of  buiralo  that 
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feed  over  a  boundless  area  of  territory ;  and  here  is  a  vast  population 
pressing  in  llial  direction  all  tliiit  time.  Well,  wiiat  am  you  to  do?  Arc 
you  to  station  an  army  along  tlie  boundary  or  tlio  frontier,  and  say  thai 
civili/.alion  shall  not  goon  beyond  this  point,  and  protect  these  Indians  and 
the  buffalo  in  their  wild  condition  for  ever;  and  say  thai  this  part  of  the 
fruitful  earth  shall  remain  for  ever  a  forest  and  a  waste?  Is  Hint  what  you 
are  to  do?  Is  that  the  dictate  of  civilization?  No;  you  cannot  do  it,  if  you 
would.  Civilization  will  press  forward  and  drive  out  the  Indian  naturally 
in  one  way  or  the  other.  The  only  thing  you  can  do  is  to  deal  witii  it 
gently  and  gradually,  and  protect  the  barbarian  from  violence  and  secure 
to  him  his  subsistence  as  far  as  you  can. 

Lord  Hannen.  —  Was  there  ever  any  law  as  to  the  protection  of  the 
buffalo  or  bison  except  that  of  the  Yellowstone  Park? 

M.  Cater.  —  No ;  none  that  I  know  of. 
Senator  Morgan.  —  No,  none;  excep*  Muil. 

M.  Carter.  —  None  of  that  kind ;  and  the  consequence  is  that  the  Uni- 
ted States  in  dealing  with  that  —  it  is  true  it  is  done  by  treaty  ;  but  what 
are  treaties  between  a  nation  and  these  tribes  of  Indians  who  are  not 
capable  of  giving  consent?  —  they  do  not  deserve  the  name  of  treat  ics 
for  what  is  it  worth,  —  wiiat  is  the  effect  of  it?  You  take  away  from  the 
Indian  his  hunting  ground,  and  you  have  to  support  him  by  giving  him 
rations.  That  is  what  is  done,  I  suppose,  in  Canada.  Well,  bore  they 
occupy  territories  capable  of  producing  vast  quantities  of  wheat  which  the 
Indian  will  not  cultivate.  Then  you  must  take  it  from  him  ;  and,  if  you 
take  it  from  him,  you  have  to  give  him  rations  to  support  him.  Tiiat  is 
done  in  Canada  and  in  the  United  States,  and  wiierever  these  barbaric 
tribes  are  treated  with  generosity  and  witli  justice.  lUit  Hie  merits  of 
civilization  and  the  interests  of  civilization  and  tiie  demands  of  civilization 
cannot  be  made  to  await  upon  Hie  destinies  or  demands  of  these  few  Bar- 
barians. That  cannot  be  done;  and  when  tiie  question  comes  wiiether 
they  are  to  be  permitted  to  exterminate  a  race  of  animals  like  the  seal, 
not  for  the  purpose  of  supplying  themselves  but  because  they  are  the 
crnploi/Ss  oi  men  prohibited  from  doing  it,  then  you  must  prohibit  them  also. 

The  President.  —  Thai  is  tiieir  livelihood  as  well,  is  it  not? 

M.  Carter.  —  Of  the  Indians? 

The  President.  — Yes,  —  their  means  of  livelihood? 

Mr  Carter.  — They  have  a  rigiit  to  pursue  this  livelihood  as  long  as  it 
is  confined  to  getting  the  seal  for  the  purpose  of  clothing  for  their  bodies 
or  for  meat;  but  when  they  want  to  engage  themselves  in  commerce,  and 
clothe  themselves  in  broadcloth  and  llll  themselves  with  rum  in  addition 
to  their  real  wants,  then  a  different  problem  is  presented. 

Practically  here  it  would  be  of  no  account.  The  only  way  in  which 
they  pursue  or  ever  have  pursued  the  seal  is  by  in  single  boats  going  out 
from  the  shore,  and  in  tlial  way  they  can  take  a  few  seals  tiiat  approach 
the  shore  more  closely  than  usual;  but  it  is  pelagic  sealing  that  threatens 
the  existence  of  the  herd,  and  that  consists  in  a  large  vessel  provided  with 
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a  dozen  or  more  boats  and  n  very  large  crew  which  follows  the  seals  for 
100  or  200  miles,  and  arc  capable  of  wilhslandiiig  any  wcalhcr  and  of 
continuing  on  the  sea  for  months  —  it  is  the  vessels  which  fdllow  them 
up  and  put  out  their  boats  whenever  they  sec  enough  seals  to  'iigagc  their 
attention  and  slaiighlcr  them  in  that  way  llial  threaten  the  existence  of 
the  herd.  If  sealing  in  boats  IVom  the  sliiiio  wcmc  permillcd,  it  would 
not  occasion  any  serious  danger,  beciuise  !M)  boats  can  go  out  and  slay 
out  all  night;  they  cannot  go  out  for  more  than  a  few  miles,  and  Ihey 
must  be  i)ack  before  dark.  It  is  only  a  few  seals  that  they  can  lake,  and 
that  would  not  Ihrcalcn  (he  existence  of  (he  herd.  The  attack  which 
civilization  makes  upon  it,  and  which  it  has  no  right  to  make  is  destruc- 
tive of  this  seal,  and  Ihatis  by  vessels  with  crews  and  boats  which  go  on 
long  voyages  —  it  is  that  which  is  destru<'live. 

Now  Ihc  upshot  of  (his  siiggeslioii  about  the  right  of  the  Indians  to 
make  those  attacks  upon  (he  seal  is  (bis,  tliat  it  does  not  create  any 
serious  diflicuKy  with  relation  to  (he  problem.  Of  course,  it  is  not  sup- 
posed thai  the  United  Slates  are  going  (o  (ake  away  from  these  people 
their  means  of  siibsislcnce  —  al  leas(,  widioul  supporting  (hem  in  return. 
Their  history  abundantly  repels  any  suggestion  of  lliiit  sort.  They  have 
never  indicted  any  such  barbarity  upon  tiicm,  or,  if  necessary,  their  rights 
might  be  declared  to  be  subject  to  it. 

The  President.  —  Is  (he  sealing  on  the  coast  by  Americans  carried  on 
by  the  Indians —  I  mean  llie pelagic  sealing — orisit  only  by  Canadians? 

Mr  Carter.  — There  is  no  scaling  in  bi«>(s  from  American  territory,  I 
think,  because  there  are  no  Indians  on  American  soil  which  arc  given  to 
that  pursuit. 

Mr  Justice  Harlan.  —  When  you  speak  of  boats,  you  mean  canoes? 

Mr  Carter.  —  Yes. 

The  President.  —  Yes,  we  understand  that. 

Mr  Garter.  —  I  have  just  been  told  ',  there  is  one  trib?  of  Indians, 
al  least  —  (ho  Makah  Indians,  who  are  on  American  territory,  and  who 
do  practice  sealing  in  boats  to  a  greater  or  loss  extent,  and  there  may  be 
others. 

Now  let  me  say  in  conclusion  of  my  argument  on  this  question  of 
property,  — and  I  am  about  to  conclude  it  now  —  that  I  have  endeavour- 
ed to  put  the  case  of  Ihc  Government  of  the  United  Stales  upon  no  selfish 
reasons  or  grounds  particular  or  personal  to  themselves,  but  upon 
grounds  of  interest  alike  to  the  whole  world.  I  have  not  put  this  pro- 
perty in  seals  as  the  peculiar  property  of  the  I'nited  States  in  the  complete 
sense  of  property,  but  as  the  property  in  which  all  mankind  is  interested, 
all  mankind  having  a  right  (o  enjoy  it,  all  mankind  seeking  to  enjoy  it, 
but  limited  and  absolulely  liniKed  (o  one  melhod,  and  that  is  by  the 
employment  and  ins(runientalily  of  the  United  Stales  in  this  husbandry 
on  the  IM'ibilof  islands. 

The  President.  —  You  do  not  say  that  it  is  absolute  properly,  but 
thai  it  is  property  in  the  sense  of  article  VI,  do  you  say  that? 
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Mr  Garter.  —  II  i>'  inopcrK  in  llio  sense  Ihal  Ihey  are  enlilled  lo  llie 
exclusive  eiislody  iiiid  iiiaiiiif;emeiil  ol' il,  and  (<>  prevent  inlerl'erenre  in  il 
in  any  qnarler,  hnl  when  yon  say  properly  in  IhesonHOof  henelieial  inte- 
rest and  enjoynieni,  then  I  spealv  (>rih(!  interest  (if  Ihe  wlioie  world. 

The  President.  —  So  that  aecordin^'  to  you,  this  (piestion  .\o  .'i  : 
"  llav(!  the  United  States  auN  ri^lil,  and  it  so  whalrif^lil  lo  the  protection 
of  property  "  —  llie  propert\  heie  would  he  a  (|iialiliud  properly?  I  am 
askinf;  you  lo  help  us  lo  solve  tin;  (|nnslion  which  w(t  have  lo  solve,  ^ou 
have  i)een  kind  enon^li  to  speak  and  ;i;ive  \oiirselt  a  ^ood  deal  of  trouMo 
lo  help  us  alreadv. 

Mr  Garter.  —  Well,  I  shall  not  leave  thai  undisposed  of.  ilwili  come 
in  duo  course  of  my  arfiumenl.  hiil  if  the  leiirned  President  desires  an 
answer  now. 

The  President.  —  No,  not  if  il  will  roinc  in  time;  thai  is  enough. 

Mr  Carter.  —  Yes,  it  will  come  in  time. 

We  ask  for  nolhinj;  here  which  is  not  equal  lo  the  interest  of  all 
nations.  We  ask  for  nothiufj;  that  is  jjoiri};  lo  injun^  anvhodv.  We  ask 
only  for  that  which  enables  the  world  lo  enjov  Iho  Iteuelits  of  this  pro- 
perty, and  lo  allord  what  we  ask  takes  away  nothiuf;  from  anvhody  not 
even  from  these  pehifiic  sealers,  except  the  pursuiu};  of  an  occupation  of 
(ionhlful  profit  for  a  ver\  few  years. 

In  the  allotnuMil  between  the  dill'eronl  nations  of  llie  world  of  tbo 
various  advantages  which  the  eailh  affords.  Ibis  |)articnlar  one  happens 
lo  fall  lo  the  llniled  Stal(>s,  and  it  is  Ikm'  duty  lo  improve  it  iind  make  il 
productive;  and  the  performance  of  lliat  duly  will  indeed  bo  protitable 
to  herself  and  ri};htfidly  so.  And  nobodv  ouf^nl  lo  bej^rudf^e  her  that; 
but  it  will  be  cciually  advantageous  lo  the  whole  world,  and  all  she  asks 
is  an  International  Tribunal,  represcutiu}?  the  whole  worltl,  lo  award 
ber  the  |)rivile};e  of  doinj;  it.  She  has  done  it  in  Hie  past,  and  is  capable 
of  doing  il  in  the  i'ulure  if  pcrmilled  lo  do  il  by  the  abstinence  of  the 
rest  of  mankuid  from  a  destructive  pursuit  of  the  animal.  Tbal  is  all 
she  asks. 

Now,  assuminj;  tlic  ri{!;bt  of  properlv  in  Ibis  ii^nl  lo  be  established 
in  the  llniled  Stales,  lb  next  quest  ion  is  what  rijilil  she  has  of  defcndiii}; 
and  protecting  herself  i  the  enjoyiiK'nl  of  thai  property,  itiil  that  ques- 
tion, as  I  am  lo  deal  s  'lly  with  another  aspect  of  the  question  of  pro- 
perty inamely,  with  the  dnslry  that  is  eslablisbed  on  Hie  Island,  dealiuf;; 
with  the  question  of  pro  tIn  irrespeclive  ofanv  right  of  properlv  in  Hie 
seals  Ibemsclvesi,  I  shall  oslponc  a  discussion  of  Hie  rigbis  of  protection 
and  defence  which  Hie  r  his  of  properly  svould  give  until  I  have  conclu- 
ded wbal  I  have  lo  say  on  the  aspect  of  Hie  question  which  relates  lo 
the  industry  carried  on  the  Island. 

|Thc  Tribunal  then  adjourned  for  a  short  lime.| 

Mr  Carter.  —  There  is  one  extract  from  the  Heport  of  Hie  British 
Commissioners  which  I  intended  to  read  in  the  course  of  my  argument  as 
showing  Ibal  a  husbandry  was  possible  wilii  the  seals,  and  that  it  is  car 
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ried  on  upon  lim  Pribilof  islands.     Il  is  an  oxtr-cl  from  the  Heport  of  lliu 
Urilisli  Commissioners  on  pa^(>  15'.). 

Mr  Justice  Harlan.  —  What  is  Ihc  section? 

Mr  Carter.  —  Well,  il  is  bevoiid  the  sections. 

Sir  Charles  Russell.  -  -  Il  is  a  iie\vs|iap<M'  extract.  ' 

Mr  Carter.    -  Yes,  il  is  a  newspaper  extract. 

The  Anii'ricun  I'lir-si'iil  liiul  ;i  iiiiriuw  csciipc  nl'  sliiiiiiij;  llii'  tiild  of  Hh  soulliciii 
kindred,     in  m  |i;i|icr  dciiiiiifr  willi  Iliis  sulijccl.ii  wiilcr^ivi's  Iliu  luilowiiimicciiunl. 


Il  Is  cilcd  apparcnlly  for  the  [iiirpose  of  approval. 


Kurly  ill  Iliis  ci'iilmy  Ihc  seals  wiic  iiliinisl  cxlciiiiiniileil  in  iiiiiiiy  dI'IIk!  islands 
In  llii'  NdiIIi  I'iirilh',  ami  wi'ic  IIhti'  as  iiilhli'ssly  slaiif^hli'ii'd  as  Ihcy  were  in  llii> 
bass  Sliails  ami  Ilic  New  /caiaiid  cuasl.  Tin'  I'Xli'riiiinaliiui  was,  as  il  wcii',  ((iiii- 
lucnci'il,  had  iiol  Itiissia  liisl  and  Ihc  Uiiilfd  Slali-s  aricrwaids  Icasnl  the  cxdnsivi' 
right  III' killing  seals  on  Ihi' I'rihilid' islands  — a  I'aiiicnis  sealing  place,  —  lo  a  single 
Company,  by  wliiuli  means  Ihu  seals  were  saved,  as  Ihe  Company  had  an  inli.'resl 
in  keeping  up  Ihe  supply  of  rins. 

This  single  experiment.  Ihe  writer  stales,  has  proved  nmclusively  [lliat  Inr-seals 
can  he  farmed  as  easily  as  sheep,  and  lli.il  sealing  should  nol  he  thrown  open 
without  restrictions.  Seals  are  a  property  Iho  Slate  should  jealously  guard.  On 
the  two  I'rihilol'  Islands  it  is  computed  that  ,'100,000  seals  resort  annually.  These 
islands,  Imm  the  value  <>(  Iho  I'nr-seal,  were  ('iseovered  in  the  year  ITSO,  when  the 
slaugher  idmnieneed,  and  was  iirosc^eiiled  „ithout. 

And  then  there  is  an  apparent  i)laiik  : 

Until  Ihe  year  ls;i!l,  when  liio  nnmher  had  hi't'u  so  redui'cd  that  the  business 
Ihrcalened  to  he  ('nlirely  destroyed  within  a  few  years. 

The  President.  —  Do  yon  know  where  that  paper  comes  from? 
Mr  Carter.  —  The  siibslince  of  il  is  a  iiews|)aper  extract. 
Sir  Richard  Webster.  —   Il    is  referred    lo    in   the    letter    upon 
page  1;)H. 

1  inelosi'  a  ni'wspa]iei'  copy  marked  U)  of  a  paper  prepared  and  road  by 
Mr  Alexander  Morton,  F.  L.  S.,  one  of  the  Tasmanian  Commissioners 'ol  Kisheries. 

Mr  Forster.  —  \  Iteport  from  Mr  Morton  as  publisiicd  by  newspaper. 

Mr  Justice  Harlan.  —  ^  '"»l  "«  'i  '"eply  to  a  circular  addressed  lo  the 
Government  of  Tasmania. 

Mr  Carter.  —  Ves. 

The  President.  —  Mr  Morion  is  a  Hrilisli  Official,  h;  he  not?  But 
does  tiiat  mean  to  say  that  the  IJristish  Government  appropriates  his 
views? 

Sir  Charles  Russell.  —  No. 

Mr  Justice  Harlan.  —  These  were  enquiries  sent  to  Colonial  Govern- 
ments, as  I  understand  it. 

Sir  Richard  Webster.  —  On  page  llii,  you  will  find  that  the  Hri- 
lisli Commissioners  sent  a  circular  of  enquiry  lo  a  number  of  Govern- 
ments, beginning  with  the  Cape  of  Good  Hope,  Ihe  Falkland  Islands, 
New-South  Wales,  Victoria,    Tasmania,  New -Zealand,  Chile,  Argentine 
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Republic,  Brazil,  Uruguay,  and  Japan ;  and  some  replies  were  received, 
and  lliey  are  set  out. 

Mr  Carter.  —  And  this  one,  as  well. 

The  President.  —  Hut  lliat  intimates  no  approbation  of  llie  views.  11 
is  merely  the  point  of  view. 

Mr  Forster.  —  It  is  evidence. 

Mr  Garter.  —  U  is  a  paper  presented  by  llie  Brilish  Commissioners 
as  having  been  received  prcsuuiai)ly  from  iulelligcMit  |)orsons  acquainted 
with  llio  suljjcct,  and  presented  as  somelhing  worliiy  of  atlonlion. 

The  President.  —  It  does  not  moan  approbation;  i)ut  allenlion. 

LordHannen.  —  It  is  presented  as  one  of  liio  Heporls  made  to  them, 
and  whicii  they  donl  iicep  back. 

Mr  Carter.  —  No;  it  is  presented  as  somotiiing  made  to  tiiem. 

The  President.  —  And  requiring  attention,  at  any  rate, 

Mr  Carter  : 

The  do-iitrurlion  was  then  stupped  until  ISIIi.  whcii  it  was  gradually  rosuinod, 
though,  instead  (>r  the  iidisnriniinale  slauj.;hti'r  wliirli  iiad  bel'ciiT  been  iirrniitled, 
only  tlie  yonnfr  males  vo  years  old)  wc>re  allowed  to  be  killed.  Tlie  rotkeries 
continued  to  increase  in  size  until  ISo". 

The  Company  who  leased  the  rifTlil  of  scaling-  in  these  islands  were  restricted 
about  the  year  I860  to  50,000  seal-skins  annually.  From  18-Jl  to  1839,758,50'- 
fur-seals  were  killed. 

The  President.  —  Is  tiiat  all  in  accordance  with  your  own  informa- 
tion? 

Mr  Carter.  —  I  will  not  say  these  particulars  are  in  accordance  with 
our  evidence.  Tiic  general  tendency  of  (lieni  is  in  accordance  with  it; 
but  liiat  liiey  are  minutely  in  accordance  with  our  own  evidence,  I  do  not 
undertake  to  say. 

The  President.  —  .Vnd  it  is  not  necessary. 

Mr  Carter.  —  No.  I  read  Ihom  for  the  purpose  of  showing  the  con- 
clusions of  the  writer  or  compiler  of  liiis  information. 

The  I'niled  Stales  Oovprnmeul,  fearinir  their  tola!  exiinclion,  leasi'd  the  sole 
right  id'  seal-lishini;-  on  these  islands  to  one  lirni,  reslriiiini;  the  allowed  nundjer  lo 
100,000.  I'roni  what  he  had  been  able  lo  lay  before  the  fisheries  Hoard,  no  lime 
should  he  lost  in  at  once  taking  sle|>s  lo  pi'oleel  lln'  seal  lislu'ries  in  Hass  Straits. 
Wherever  proper  restriction  has  bi'eii  introduced  a  most  valuable  industry  has 
been  started  in  ('onneclion  with  the  seal  indnsti'y,  and,  instead  of  the  three  years; 
as  has  been  proposed  by  this  Hoard,  he  strongly  recommended  live  years  for  the 
close  season,  and  if  at  that  time  the  seals  have  increased  the  (lovernment  mighl  be 
recommended  to  lease  (he  islands,  allowing  only  a  certain  number  to  be  taken 
annually,  and  on  no  account  U>  allow  the  females  to  be  killed. 


I  come  now  then  to  llie  other  branch  of  tlie  question  of  properly, 
mamely,  llie  property  wiiicli  the  United  Slates  asserted  in  the  industry 
carried  on  by  tliem  on  tlie  I'ribilof  Islands,  irrespective  of  the  question 
whetlier  they  have  property  in  tlie  seals  or  not.  Supposing,  for  the  |tiir- 
pose  of  argument,  tliat  my  conclusions  were  not  agreed  lo,  that  the  United 
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Slates  have  a  properly  in  the  seal*,  themselves  or  in  the  seal  herds  which 
frequent  tiiose  ishuuls  and  assert  that  they  have  a  property  interest  in  the 
industry  which  is  there  carried  on  —  a  property  interest  of  sucli  a  cha- 
racter thai  lliey  arc  juslilicd  in  protecting  and  (hifending  it  against  any 
wrongful  invasion  of  it  in  any  place. 

Now  for  llie  purpose  of  argument  on  that  question,  I  employ  the  same 
hases  of  fact  which  I  have  employed  in  discussing  that  question  of  pro- 
perly in  the  seals  and  hriolly  nol  to  go  into  it  at  large.  1  assume  as  facts 
these  which  are  suhstanlialK  undisputed. 

That  this  industry  was  eslahlished  originally  hy  llussia,  and  she  em- 
ployed care,  industry  and  devoted  expense  to  the  establishment  of  Ihal 
industry,  carrying  Ihilher  a  lai'ge  nund)er  of  native  Aleuts  from  the  Aleu- 
tian Islands  for  the  purpose  of  guarding  the  seals  and  for  llie  purposes  of 
the  market.' 

That  no  interference  was  made  with  Russia  in  the  enjoyment  of  that 
industry  during  the  whole  period  of  her  orcupalion  down  lo  the  time 
when  the  islands  passed  into  the  possession  of  the  lulled  S!>,les. 

That  the  United  Slates  continued  lo  carry  on  Ihal  induslry  in  subs- 
tantially the  same  way  and  a^o  wilhoul  interference  until  the  practice 
of  pelagic  sealing  was  inli-odiiced. 

Thai  the  elfecls  of  that  industry  were  in  ail  respects  benelicial  not  only 
to  lUissia  when  she  engaged  in  il  and  lo  the  United  States  after  her  pos- 
session began,  but  to  the  whole  world  in  the  manner  I  have  described,  and 
subslaulially  il  consisted  in  securing  the  entire  annual  increase  of  the 
animal,  and  devoting  il  to  the  purposes  of  commerce  without  diminishing 
the  stoclv. 

Thai  by  means  of  this  iiulustrv,  Ihe  slock  of  seals  has  been  actually 
improved,  and  lo  show  llie  benelicial  etfects  in  Ihal  particular,  we  have 
only  to  compare  il  with  Ihe  fale  if  similar  species  of  fur  seals  in  Ihe  south- 
ern Ocean,  in  the  Falkland  Islands,  iti  Ihe  Island  of  .Masafuero,  and 
elsewhere,  where  Ihe  stock  of  seals  Ikv-  been  enlirely  deslro\ed.  I  might 
add  il  is  ipiile  possible  that  with  Ihe  prohibilion  of  pelagic  sealing  and 
with  similar  rules  and  regidalioi,-  for  llie  |ireser\ali(in  of  seals,  those 
races,  as  far  as  any  remain,  and  s(»  far  a-;  any  indiviiluals  of  the  race 
remain  in  Ihe  Soul  hern  Seas  might  be  again  induced  lo  resort  to  I  hose 
islands  jind  I'lose  islands  be  again  repcoplcd  wilh  Ihose  lierds,  and 
similar  iidvaidag(>s  enjoxed  for  the  whole  world  which  is  now  produced 
by  Ihe  iinluslrv  carried  on  in  Ihe  I'ribilof  Island-;.  Those  consequences, 
il  is  not  um-easonable  lo  su|ipose,  might  be  broughl  about  to  a  greater  or 
less  extent,  and  thus  the  usefulness  of  this  animal  be  to  a  great  extent 
increased,  if  all  the  resources  were  availed  of. 

The  President.  —  ho  you  nu>an  lo  say  that  that  ought  lo  be  a  matter 
for  international  consideration,  or  that  i!  single  nation  by  its  municijial 
laws  could  bring  about  that  result. 

Mr  Carter.  —  I  mean  Ihis  —  ifilwas  recognized  that  the  seals  were  pro- 
perly, there  might  be  an  iiulucement  to  Ihe  nations  who  own  the  sove- 
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reigntyol'lhose  islands  to  establish  riilcsaiidre};iilalions,  and  pelagic  sealing 
being  prevented  by  an  award  of  property  lo  the  sovereign  of  tlie  place 
where  they  make  their  home,  rules  and  regulations  having  regard  lo  them 
might  (lien  bo  established,  which  would  result  in  the  increase  of  the 
herd. 

The  President.  —  That  might  be  a  result  of  this  present  Arbitration. 

Mr  Carter.  —  It  might  be  a  result  of  this  present  Arbitration.  It  is 
unquestionably  one  of  the  inducements  or  one  of  liio  considerations  tiiat 
should  engage  the  attention  of  Hie  Tribunal.  It  is  a  question  not  only  of 
protecting  the  herds  that  now  exist,  but  a  question  of  making  the  natural 
resources  of  the  earth  available  for  their  possibilities. 

i\ow  llie  industry  thus  established  and  carried  on  by  Uussia  and  now 
by  the  United  Slates  is  unquestionably  a  full  and  perfect  right.  That  is 
not  disputed.  It  is  a  lawful  occupation;  it  interferes  with  the  rights  of 
no  one  else;  it  is  a  useful  occupation.  It  is  useful  lo  the  persons  who 
carry  it  on,  and  useful  lo  the  whole  world.  II  lias  a  further  utility  in  the 
sense  thai  it  preserves  those  races. 

It  ap|>lies  tiie  full  benelil  of  them  lo  the  benefit  of  mankind,  and  pre- 
serves the  slock.  It  might  be  argued  Ihal  it  has  in  every  aspect  Ihe  higiiest 
degree  of  utility,  and  every  form  of  a  full  and  perfect  right.  That  right 
is  nol  disputed  on  the  other  side,  W  lial  is  set  up  against  it,  what  is  as- 
serted against  it  is,  that  you  have  no  right  to  prevent  other  indusiries 
which  come  in  coutlict  with  it.  It  is  said  that  we  also  have  an  industry 
in  tlie  pursuit  of  these  seals  which  is  carried  on  by  sea,  that  lliis  is  a  law- 
ful occupation,  that  this  is  a  right  jusl  as  much  as  yours  is  a  right,  and 
therefore  you  have  no  right  to  c()m|)lain  of  it.  Thai  is  tlie  condition  of 
things.  Now,  of  course,  the  validity  of  thai  argument  rests  on  the  ques- 
tion whether  it  is  a  I'iglil  or  not,  and  thei'el'ore  in  everv  aspect  of  liiis  dis- 
cussion on  the  question  of  properh  or  property  inlerest,  we  are  brought 
face  to  face  with  the  question  whether  this  pehigic  sealing  is  a  right.  If 
itisa  wrong,  tiien,  of  course,  there  is  no  defence  of  it.  If  it  is  a  right, 
then  other  questions  may  arise. 

Well,  upon  what  ground  can  it  be  defended  as  a  right?  What  moral 
considerations  rest  underneath  it  and  support  it  and  sustain  it  correspond- 
ing to  those  whicli  sustain  the  carrying  on  and  supporting  of  this  industry 
at  the  Pribilof  islands  ?  I  know  of  none.  I  hear  of  none  suggested.  I 
hear  of  no  consideration  in  the  nature  of  a  moral  right  suggested  as  a 
foundation  upon  which  that  so  called  industry  of  pelagic  sealing  can  be 
suslained.  The  only  grounds  upon  which  I  !iear  it  put  are  two;  first, 
tliat  this  is  a  free  swimming  animal,  and,  secondly,  that  Hk!  seas  are  free, 
and  that  there  is  no  municipal  powc  other  than  our  own  that  can  restrain 
us  in  the  pm'suil  which  we  choose  lo  carry  on  upon  the  liigh  sea.  Well, 
that  argument  rests,  therefore,  upon  the  assumption  thai  tliere  is  a  right 
to  destroy  any  free  swimming  aninnil  in  the  sea,  however  great  the  jjles- 
sing  of  that  animal  may  be  to  mankind.  However  useful  lie  may  be,  still 
we  have  a  right  lo  destroy  him.     We  have  a  right  to  pursue  him  and  luUe 
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him,  and  apply  him  lo  tiic  purposes  of  commerce,  thougii  that  pursuit 
results  in  his  destruction. 

That  is  a  proposition  vliich,  in  my  jud|i;ment,  cannot  stand  a  mo- 
inenl's  consideration.  You  have  no  more  right  to  destroy  a  free  swim- 
ming animal  than  you  have  to  deslroj,  any  other  animal.  You  have  no 
more  rigiit  to  sweep  from  tlie  face  of  tlie  earth  by  practices  upon  the  sea 
than  you  have  by  practices  upon  tlie  land.  If  you  are  using  only  and 
taking  only  the  increase,  then  you  may  have  a  right;  but,  if  you  are  des- 
troying, then  the  found.'tion  of  your  right  is  gone.  To  be  sure,  there  are 
many  animals,  free  swimming  animals  in  the  deep,  such  as  lish,  the  her- 
ring, the  cod,  the  mackerel,  which  you  cannot  lake  except  by  indiscrimi- 
nate pursuit.  Yon  cannot  in  any  other  way  appropriate  them  lo  the 
use  of  mankind.  Mankind  must  have  them  in  that  way,  or  do  without 
them  allogcthor;  and,  therefore,  in  such  case  the  indiscriminate  pursuit 
of  them  on  the  high  seas  is  right  enough. 

That  is  the  only  way  in  which  mankind  can  enjoy  them,  and,  as  I  have 
before  remarked.  Nature  in  these  cases  by  the  enormous  provision  which 
she  furnishes  of  such  animals  supplies  prevention  against  their  destruction 
and  i'urnisiies  barriers  against  it.  Hut  here  is  an  animal  which  can  be 
taken  and  applieil  to  the  use  of  mankind  witiiout  diminishing  the  stock; 
and  when  that  is  the  case,  you  have  no  right  to  adopt  a  mode  of  pursuit 
which  does  destrov  it  and  sweep  it  from  existence. 

The  President.  —  Is  there  no  other  mode  of  tishing  for  iViie-swimming 
animals  in  the  sea  wliicii  is  not  recognised  by  certain  usages  which  may 
bring  in  a  selection,  so  that  the  slock  may  not  be  exhausted?  Herring 
and  Cod  seen  not  to  be  exiiaustihie  as  \et;  bill  I  enquire  if  tiiere  are  not 
certain  rules  as  to  other  species  tiian  tlie  seal? 

Mr  Carter.  —  I  know  of  no  rules  as  to  these  great  tribes  of  (ish  that 
inhabit  tin!  high  seas  generally  and  arc  found  there.  I  know  of  no  rules 
that  have  been,  or  can  \n\  applied  for  the  purpose  of  preventing  their  des- 
truction. 

The  President.  —  If  I  nndcrstand,  yon  imply  that  selection  is  one  of 
the  grounds  of  the  right  of  properly  in  this  present  case? 

Mr  Carter.  —  It  is. 

The  President.  —  Selection  of  those  slaughtered. 

Mr  Carter.  — Yes;  selection  is  necessary  in  the  case  of  the  seals. 

The  President.  — .\nd  one  of  the  foundations  of  the  right  of  property 
in  tiic  seal? 

Mr  Carter.  — •  Certainly;  it  is  one  of  tlie  foundations  of  Ihc  right  of 
properly  in  the  seal  that  selection  is  necessary,  and  indiscriminate  slaugh- 
ter is  destructive  and,  therefore,  not  right,  provided  there  is  a  mode  by 
which  \()U  can  select  the  victim  for  slaughter;  and  if  you  can  select  the 
victim  lor  slaughter  and  if  there  arc  some  men  who,  in  coiisc(|uciice  of  llic 
naliiral  advantages  which  they  enjoy,  have  such  a  c(nilrol  over  the  ani- 
mal thai  they  can  make  the  selection,  llial  coiislitulcs  the  foiindalion  of 
their  right  ol  properly.  That  is  what  conslitules  it.     Of  course,  they  have 
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the  rif^lit  of  proporfy  —     (Tiiko  (lie  l^-ibilof  islands,   for  instance')  in 
the  seals  so  long  as  they  are  on  the  Islands  and  in  their  possession  irres- 
pccti\c  of  this  but  I  am  sp.  aking  of  the  right  of  property  on  the  high  seas 
ontside  the  jnrisdielion  of  llie  nations,  —  (Iumi  llie  main  foundation  oft!:, 
rigli,  of  properly  is  that  lliey  can  gather  all  Ihe  nse  of  the  animal  and 
alTo.'d  it  to  mankind  wilhont  diminishing  Ihe  slock. 
Mr  Phplps.  —  That  is  a  I'onndalion. 
Mr  Carter.  —  And  it  is  the  principal  foundation. 
Senator  Morgan.  —  If  the  L'niletl  Slates  have  a  right  of  properly,  as 
fully  as  property  can  l)e  enjoyed,  in  fur-seals  while  Iliey  are  on  the  land, 
is  that  Ic  ^t  by  their  migration  into  the  ocean'     Is  not  that  a  phase  of  the 
question  ? 

Mr  Carter.  —  That  depends  on  Ihe  same  considerations  that  I  have 
been  mentioning. 

Senator  Morgan.  —  So  1  understand. 

Mr  Carter.  —  That  depends  on  these  very  considerations.  The  fad 
that  they  have  a  right  of  property  on  the  land,  —  the  fad  that  they  have 
a  possession  on  tiie  land  and  control,  and  the  fad  that  that  control  and 
possession  give  them  the  power  of  taking  the  animal  and  furnishing  him 
to  the  use  of  mankind,  is  a  ground,  and  a  suflicient  ground,  upon  which 
they  should  be  awarded  a  properly  in  the  animal,  not  only  while  there, 
but  on  liie  high  seas  also. 

Senator  Morgan.  —  The  condition  \on  have  adverted  to.  as  I  under- 
stand your  argument  upon  the  right  of  properly  is  Ibis,  does  the  right  of 
property  follow  the  migration  of  liie  seals? 

Mr  Carter.  —  It  does. 

Senator  Morgan.  —  It  is  not  requiied  to  re-establish  il  when  you  gd 
into  tlie  open  ocean  on  a  different  principle. 

Mr  Carter.  —  How  we  can  |)rolecl  il,  is  a  ditferent  consideration  :  that 
1  snail  deal  with  bereai'lcr. 

Senator  MOrg&n.  —  1  didn(tt  so  understand  it;  but  von  ha\(>  no  cause 
to  citablisb  it  upon  the  Ocean  after  you  once  have  established  il  upon  the 
land.      Is  that  your  coidenlion? 

M."  Carter.  —  After  yon  have  once  established  it  on  Ihe  land,  Ihe 
considei'alions  1  i'.ave  adverted  to  extend  outside  the  jurisdidion  and  on 
the  high  seas. 

The  President.  —  lint  Mr  Viorgiii'  asked  it  you  meant  full  projiertv. 
That  is  what  I  asked  before,  when  I  asked  if  you  meant  (pialilled  properlv. 

Senator  Morgan. —  I  meant  pioperty  imder  any  of  lli(>se  conditions. 
1  do  not  admit  Ihe  doctrine  thai  lliere  i*  such  a  thing  as  a  qnalilied  pro- 
perty in  seals.     It  is  either  properly,  or  not  pioperlv. 

Mr  Carter.  —  \\ Vll.  I  admit  the  dodrinc  of  a  (pialifed  properh,  myself. 
In  the  casi' of  animals  commonly  de^ignalcd  as  wild,  such  as  bees,  and 
wild  geese  and  swans,  and  deer  and  all  thai,  the  property  (d"  man  is  qnali- 
lied as  long  as  lbe\  have  the  in^lind  of  rdurning,  evidenced  by  their  habit 
of  returning,  —  as  long  as  llial  habit  is  preserveil,  Ihe  properly  subsists 
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and  it  subsists  as  well  while  I  hey  are  out  of  the  possession  of  the  owner 
as  while  they  are  in  his  possession.  Bui  wh.'n  that  instinct  is  lost,  then 
the  property  in  lost.  That  is  what  I  lake  to  be  the  doctrine  of  the  law. 
Senator  Morgan.  —  If  there  is  u  difference  between  \ou  and  nnself, 
Mr  Carter,  it  is  ouh  in  lhe  meaning-  of  a  word.  I  Ihink  when  a  propcrlv 
Ita^j  been  aciiuired  in  an  animal,  or  an\  other  thing  that  is  capable  of 
enjoyment  in  lhe  sense  that  you  have  presented  it,  il  may  be  lost  npon 
conditions  subsequent;  bul,  while  it  is  your  properly,  it  is  not  a  quali- 
lied  properly. 

Mr  Carter.  —  Il  is  perfectly  true  in  thai  sense:  but  it  is  qualilied  in 
the  sense  oiilv  that  il  may  be  lost  because  il  abandons  its  inleiilion  of 
returning;  bul.  while  il  subsists,  il  is  full  and  absolute.  That  is  all  I 
mean. 

Senator  Morgan.  —  Ves. 

Mr  Carter.  —  Now  in  reference  lo  the  seal,  il  always  exists,  because 
confessedly  the  inslinci  ne\er  is  abandoned,  il  always  remains. 

The  President.  —  In  every  individual  of  the  herd. 

Mr  Carter.  —  Ves,  in  every  individual  of  the  herd  that  instinct  to 
return  is  never  lost. 

.Now  I  say  we  are  met  face  to  lace  with  the  question  whether  this  pelagic 
sealing  is  right  or  nol.  There  cannot  be  any  right  lo  destrov  anv  free- 
swimming  animal,  provided  there  is  another  way  by  which  it  can  be  taken 
which  does  not  involve  destruction.  I  next  have  lo  say  what  I  have  all 
along  insisted  upon,  and  which  constitutes  one  foundation  of  the  claim 
of  projierly  on  the  part  of  the  I  niled  States  in  seals,  and  supports  their 
claim  lo  jn'operty  interest  in  this  industry  as  well  that  they  are  perfcu'in- 
ing  ,1  duly  which  they  owe  as  a  nalidii  to  mankind  ;  that  is,  Ihev  ai'e  cnl- 
tivatiiig  and  making  prodiiclivi!  an  advantage  which  in  Ihoparlilioii  among 
nations  of  the  lih'ssings  of  lhe  earth  has  lallen  to  their  share.  How  is  il 
with  Ibis  pelagic  sealing?  Have  lliey  any  peculiiiradvanliige?  Have  they 
the  power  ot  preserving  this  race  of  seals  lor  liie  u>e  of  mankind,  and  is 
tiiere  conseciuentiy  any  corresponding  duly  arising  in  the  case  of  anv  na- 
tion to  prosecute  pelagic  sealing?  None  whatever.  Ilisjust  lhe  contrary. 
it  is  mere  deslruction. 

.Now  the  other  ground  npon  which  Ihey  seek  lo  inainlain  it  as  a  righl. 
is.  that  theseasare  tree.  They  say  that  the  seas  are  free,  and  vou  cannot 
inlerlere  with  ns  on  the  high  seas,  and  inasmuch  as  you  lack  the  power 
of  interference,  therefore  lhe  inlerence  is  that  our  induslry  is  a  rightful 
one.  That  does  not  follow  b\  any  means.  Whelhi.'r  a  thing  is  righi  or 
not  depends  on  the  nn)ral  considerations  on  which  il  stands,  not  on  the 
absence  ofany  means  of  punishing  il.  There  are  a  great  many  things  which 
may  be  carried  on  with  impunity  upon  lhe  sea,  because  there  is  no  muni- 
cipal law  exlending  there  to  prevent  and  repress  them;  hut  that  does  not 
by  any  means  give  lo  them  the  character  of  a  right.  The  distinctions 
between  righl  and  wrong  are  not  abolished  when  yon  go  upon  the  high 
seas.  Those  dislinctioiis  prevail  the  world  over  wherever  men  go. and  there 
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is  110  pari  of  llic  sea,  in  our  view,  which  is  not  under  the  dominion  ol' 
law ,  and  where  you  cannot  determine  hy  an  investigation  into  tlie  ciiarac- 
lerofthe  act  itself,  whether  it  is  right  or  wrong.  Therefore  to  say  that 
the  seas  are  free,  hecause  you  cannot  pu'.sli  us  for  doing  this  thing, 
and  to  say  that  that  constitutes  a  right  is  to  make  an  assertion  which  has 
no  foundation  wiialever  in  moral  or  legal  reasoning. 

Of  course  in  saying  that  the  practice  of  pelagic  scaling  is  a  wrong,  we 
do  not  insist  that  the  United  Slates  Government  has  a  right  generally  to 
repress  it,  Ihe  United  States  Oovernmcnt  does  not  assume  tiie  ol'lice  of 
redressing  wrongs  all  the  world  over,  wliomsoever  they  may  aflcct,  hut 
when  then  see  that  a  property  interest  of  tiieirs,  or  a  right  to  carry  on  a 
lawful  industry,  is  interfered  with  and  injured,  and  its  destrucliou  threat- 
ened i)y  an  act  upon  the  high  seas,  which  is  in  itself  a  wrong,  then  they 
have  a  ri;;lit  to  interfere  and  defend  themselves  against  that  wrong. 

Now,  there  are  two  foundations  upon  which  the  right  to  this  industry 
which  is  carried  on  at  the  Islands  is  maintained  hy  Ihe  United  States, 
which  have  quite  a  close  resemblance  to  each  other  and  yet  in  certain 
particulars  are  dislinct. 

The  lirst  is  that  the  industry  is  made  possible  in  consequence  of  a 
particular  natural  advanlage  which  attaches  lo  the  soil  of  the  Uimcd 
Slates  at  this  spot,  thai  advanlage  consisting  in  the  fact  that  this  race  ot 
animals  regularly  resorts  thither,  spends  a  considerable  portion  of  its  life 
there,  and  so  far  subjects  itself  to  the  control  and  power  of  man  as  to 
enable  him  to  carry  on  a  husbandry  in  relation  to  it.  Its  right  lliere- 
fore  in  that  particular  is  founded  on  a  natural  advantage  peculiar  to  the 
spot,  and  sviiicii  is  as  much  tiie  right  of  liie  nation  as  any  advantage 
connected  with  any  part  of  its  soil. 

The  other  foundation  upon  which  it  rests  is  that  it  is  a  national  in- 
dustry wiiich  cannot  he  broken  up  by  tiie  wrongful  attacks  and  assaults  of 
individuals  ofollier  nations  not  engaged  in  carryng  on  a  national  industry. 

[  called  it  a-nalional  industry  for  this  reason.  It  is  an  industry  which 
requires  the  establishment  of  rules  and  regulations  in  order  that  it  may 
be  sucessfully  carried  on  which  rides  and  regidations  cannot  beeflicient- 
1\  establislicd  and  carried  into  oHcct  except  b\  the  authority  of  a 
nation. 

Senator  Morgan.  —  Mr  (larlei-,  do  you  a|)ply  that  to  all  the  fur-seal 
fisheries  in  the  world  ? 

Mr  Carter.  —  Well,  I  am  uol  making  Ihat  application  now.  I  am 
onlv  speaking  of  these  Pribih)f  islands;  uiuler  similar  circumstances  that 
would  exist  in  any  other  part  of  the  world  I  suppose,  hut  my  argument 
is  coniiued   to  these  conditions. 

Senator  Morgan.  — My  suggestion  prompts  Ihe  inquiry  whether  the 
fur-seals  being  so  valuable  and  tempting  to  Ihe  cupidily  of  man  could  be 
preserved  anywhere  in  the  woild  except  through  national  authority. 

Mr  Carter.  —  Well  I  suppose  Ihcycannothe  —  lliatis  the  very  argument 
I  am  putting  here.     Aside  from  the  mere  local  advantages  I  call  it  an 
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industry  whicli  requires  the  establishment  of  national  authority,  the 
power  of  national  authority  in  order  to  successfully  carry  it  on. 

The  President.  —  To  continue  the  hint  of  my  learned  Colleague  I  sup- 
pose you  would  make  a  difl'orencc  between  domesticated  seals  and  wild 
seals,  like  we  make  a  difference  between  wild  bees  and  domesticated  or 
appropriated  bees.  Wouhl  you  do  lliat?  You  would  say  that  the  Pri- 
bilof  islands  seals  are  domesticated  seals  and  become  the  properly  of  a 
private  individual  or  a  national  individual  so  to  speak. 

Mr  Carter.  —  Well,  sir,  I  have  now  considered  the  question  of  pro- 
perty in  the  seals  lliemsclvcs  and  have  done  with  that.  I  now  come  to  the 
consideration  of  the  question  of  the  right  of  the  United  States  to  carry  on 
its  industry  even  if  they  were  not  property.  These  local  advantages  still 
remain,  however,  in  this  aspect  of  the  case  and  they  constitute  a  means 
by  which  tliis  industry  can  be  carried  on  there.  They  make  it  a  right- 
ful industry.  Now  I  want  to  add  to  that,  perhaps  it  is  not  necessary  to  il, 
but  another  foundation  for  it,  that  where  a  nation  has  created  an  industry 
by  the  aid  of  rules  and  regulations  which  il  has  eslablished.  and  brought 
in  a  population  upon  its  shores  lo  engage  in  thai  industry  so  that  the 
destruction  of  that  industry  would  deprive  them  of  an  im|)ortant  means  of 
subsistence,  that  the  citizens  of  another  nation  cannot  in  a  temporary  and 
fugitive  way,  and  for  some  temporary  and  exceptional  benelil,  come  in 
and  break  up  that  industry.  That  is  what  I  mean.  Let  me  illustrate 
(hat  :  Assume  that  there  are  races  of  fishes  which  regularly  visit  a  shore. 
They  are  not  the  property  of  the  nation  which  holds  dominion  over  that 
shore,  but  nevertheless  it  is  possible  by  making  rules  and  regulations  and 
enabling  them  lo  build  up  an  industry  in  reference  to  the  laking  of  such 
lisli  when  thai  is  done  and  the  industry  is  completed  and  the  population 
employed  in  il  and  all  their  resources  engaged  in  it,  that  is  a  Ihing,  a 
creation  which  that  nation  has  aright  lo  maintain  against  the  individual 
assaults  of  the  people  of  other  nations. 

The  iresident.  —  It  would  create  a  right  of  protection. 

Mr  Carter.  —  Yes,  il  has  a  right  lo  protect. 

The  President.  —  !(  would  create  a  right  to  proleclion  upon  the  spe- 
cies which  are  Hie  foundation  of  the  industry.  That  is  what  you  argue 
now.     You  have  done  with  property? 

Mr  Carter.  —  Yes,  mere  properly  I  have  done  with.  This  would 
give  a  right  of  protection.  The  right  of  protection  stands  on  the  industry 
which  is  created,  not  aright  of  properly  in  things.  Writers  in  speaking 
of  the  law  of  property,  say  property  has  many  forms,  as  we  well  know. 
Sometimes  it  is  a  full  and  exclusive  right  lo  the  disposition  of  the  thing 
—  the  fullest  sort  of  property.  Sometimes  il  may  consist  in  a  mere  lien 
on  a  thing,  as  in  the  case  of  a  pledge.  Sometimes  il  may  consist  in  a 
right  to  go  upon  the  properly  of  another  person,  as  upon  liis  land,  and  do 
something  there,  whicli  is  still  a  right.  Sometimes  it  is  a  right  to  carry 
on  a  particular  industry  whicli  the  law  defines  as  jm  merx  facultatis; 
but  il  is  nevertheless  a  right,  audit  is  a  right  in  the  nature  of  property  also. 
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Mow  I  wiiiil  lu  fiivc  some  illiislralioii  lo  show  wliiil  I  ineiui  hy 
lliesc  ri^lils  lo  cari-N  on  an  iiidiislrv.  These  Pribilol'Istniids  are  one  and 
a  mosi  sirikinj,'  ilhislralion  ol'  il.  There  are  many  olhors  that  are  j^ivon 
in  our  t-aso,  many  inslances  in  which  nations  of  Iho  worhl  or  colonies  of 
din'i'rcnl  nations,  liaviiif^a  ri};lil  of  logishUion,  liave  passed  hiws  for  llie 
purpose  of  protecting  lisiierics  and  oilier  indnstries,  wincli  an;  carried  on 
in  tlie  seas,  against  invasion,  lawsdestined  to  reguhilc  tliose  inchislries  and 
preserve  tliem. 

Tliere  are  many  dilFerenl  instances  of  tlial  sort ;  many  instances  wlierc 
(Ireat  liritain  has  passed  lawsof  llial  character.  Tiiey  all  proceed  on  the 
assuni|ition  that  lawful  and  useful  industries  can  be  created  and  preser- 
ved hy  means  ol  the  exercise  of  national  authority  in  that  way.  Whether 
this  authority  is  susceptible  of  being  asserted  against  the  citizens  of  other 
nations,  or  only  against  the  citizens  of  the  nation  by  whom  the  laws  are 
passed,  is  another  qiiestiori;  hut  the  motive  of  the  laws,  the  details  upon 
which  they  are  based,  in  all  inslances  is  the  same. 

Now,  I  hiive  instanced  the  I'ribilof  Islands.  Take  the  lisiieries  on 
the  banks  of  Newfoundland,  which  are  also  another  ilhislralion  of  that. 
I  will  not  say  that  lliey  are  a  full  and  perfect  illustration,  but  they  will 
answer  for  the  purpose  of  my  argnmenl.  (ireal  Britain  assorted,  al  an 
early  period,  an  exclusive rigiit  lo  thelisherioson  the  .Newfoundland  Hanks 
hecausesJK!  had  created  anational  industry  which  was  engaged  in, and  sus- 
tained by  her  subjects  resorting  to  those  banks  for  the  purpose  of  gathering 
llsh.  .\nd  she  claimed  that  the  carrying  on  of  that  industry  was  a  |)roperty 
of  hers.  I  pon  the  I'liited  Slates  gaining  its  independence.  Ihe  United 
Slates  asserted  a  right  to  |)arlicii  ale  in  those  indnslri(!S.  They  said,  "  We 
were  a  part  of  (ireat  Uritain  originally,  and,  indeed,  were  the  peo|)le  who 
went  there  and  created  this  industry:  but,  having  gained  our  indepen- 
dence, we  have  not  lost  our  right  to  carry  on  this  fishery  ".  That  right 
was  denied,  and  an  attempt  to  exclude  them  was  still  niiiiidained,  il  bising 
admitted  on  both  sides  thai  it  was  an  industry  to  which  each  nation  had 
a  peculiar  claim,-rireal  Britain  insisting  it  was  her  own  and  that  the  Uni- 
ted Stales  had  no  right  lo  it,  and  the  United  Stales  going  on  the  ground 
that  il  was  a  nalional  industry,  anil  Ihal  they  had  a  right  to  participate  in 
it,  because  they  were  one  of  the  original  creators  of  it.  There  are  nume- 
rous other  cases  of  laws  passed  by  (Ireat  Britain  for  the  purpose  of  pro- 
tecting the  herring  Kisheries,  and  so  on. 

The  President.  — Are  those  tisheries  exclusive  of  other  nations  than 
.\nierican  and  Knglish? 

Mr  Carter.  —  I  do  not  think  they  are  practically  asserted  now  as 
being  exclusive  of  other  nations;  but  they  wen;  originally,  and  there 
were  contests  willi  other  nations  forthe  possession.  They  lend  to  illus- 
trate my  argument  only:  in  Ihe  particular  case  Ihey  were  not  defensible, 
but  they  illuslrale  the  view.  The  (!orrespondence  is  printed  in  our  ar- 
."■'.unent  which  fully  supports  it. 

The  President.  —  But  if  the  exclusive  right  was  not  maintained? 
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Mr  Carter.  —  It  wiis  inainluiiied  lor  a  wliilo;  but  I  do  not  lliiiik  itlius 
been  maintained  down  to  now. 

Mr  Phelps.  —  It  is  asserted  now  l)y  tbe  I  niled  States  under  Ibe  treaty 
of  1783;  but  tbe  wliole  eorrespondenee  is  in  tbe  argument  on  tiic  case. 
Mr  Carter.  —  Now,  Ibere  are  olber  instances  wbicb  proeeed  iipontlK; 
same  bases;  tlie  pearl  fisberios  ol'  Ceylon  an-  an  illustration. 

The  President.  —  I  suppose  you  do  notas.-icrl  Ibe  rif,'lit  of  protecting 
ou  tbe  Lslands  alone?  Your  argument  al  presentgoes  to  tbe  rigbt  of  pro- 
tecting beyond  tbe  limits  of  tbe  islands'.' 

Mr  Carter.  —  Ves,  beyond  tbe  limits  of  the  islands.  My  argument 
is  tbis.  We  have  tbe  rigbt  to  carry  on  tbe  industry  al  Ibe  particular 
spot;  and,  baving  tbe  rigbt  to  carry  on  the  industry  al  tbe  particular  spot, 
if  tbe  carrying  on  is  prevented  by  acts  in  otber  places,  even  on  tbe  bigb 
seas,  we  have  Ibe  right  to  protect  ourselves  by  repressing  those  acts  there. 
That  is  what  1  understand  lo  be  our  right. 

iNow  the  pearl  lisheries  of  Ceylon  are  another  instance.  The  coral 
beds  in  certain  parts  of  tbe  world  are  protected  by  tbe  laws  of  tbe  nations 
wiiicb  are  contiguous  lo  them,  and  they  are  protected  in  some  cases 
e.vclusively  for  the  interests  of  the  citizens  of  (hose  nations. 

Now  we  have  cited  or  referred  lo  in  the  .Vujcrican  case  a  great  number 
of  instances  in  whicii  laws  have  been  passed  for  the  purpose  of  establish- 
ing and  preserving,  and  in  order  lo  establish  and  preserve  Ibe  "overn- 
ment  and  regulations  of  lisbei'ies  and  other  pursuits  carried  on  ou  (he 
high  seas,  a  great  many  such  instances. 

Now  the  general  answer  lo  that  which  Great  Hritain  makes  islhat  these 
laws,  whctber  they  are  Ibe  laws  of  sovereign  stales  or  of  colonial  depend- 
encies, are  designed  to  be  operalive  only  upon  their  own  citizens,  and 
are  not  aimed  at  tbe  praclices  of  oilier  nalions;  llial  Ihey  do  not  therefore 
furnish  any  support  for  the  assertion  that  the  carrying  on  of  industries 
such  as  1  have  descrii)ed  may  be  asserted  as  a  right  against  the  citizens  of 
other  nations.  They  are  only  designed  to  regulate  the  action  of  citizens 
of  tbe  nalions  by  whom  the  laws  are  made.  Such  is  the  position  upon 
tbe  other  side. 

I  am  not  going  to  go  tlirougb  Ibe  parlicidar  instances  in  which  that 
lias  been  discussed.  It  would  occupy  altogetber  too  much  time,  lam 
going  lo  dispose  of  the  question  by  a  shorter  process  of  argument. 

I  suppose  in  general  that  these  regulations  where  they  are  not  in 
terms  limited,  as  they  sometimes  are,  to  tbe  citizens  of  the  nations  bv 
whom  the  regulations  are  passed,  are  rules  designed  lo  be  operative  upon 
tbe  citizens  of  all  nations  ;  otherwise  they  would  not  be  protected,  and 
otherwise  they  would  serve  only  lo  open  an  opportunity  for  a  more  full 
enjoyment  by  the  citizens  of  other  nations  of  such  rights,  without  tbe  com- 
petilion  and  rivalry  of  the  citizens  of  the  nation  by  whom  the  reflations 
are  passed,  wbicb  1  do  not  suppose  lo  be  intended.  But  there  are  some 
of  these  laws  and  rules  whicli  protect  these  industries  upon  the  high  seas, 
which  are  admitted  by  the  learned  counsel  lorCreal  Britain  lo  be  opera- 


live  on  llic  cili/ciis  ttl' other  nalioiis,  luul  llicy  arc  (liercrore  called  upon 
to  explain  those  instances.  What  arc  Ihey,  and  liow  are  tliey  so 
explained.  Turning' lo  (he  ar^'unient  on  tin;  part  ol' (jrcul  lli-ilain,  al 
page  li\),  wc  lind  this. 

It  isMoxl  suliniitlcil. 

Tliat  int(M'inili()ii;il  law  rpcuffiiises  (lie  riirlil  iil'a  sliiti^  to  ac(|iiii'o  certain  purlions 
ofllie  waters  of  the  sea  and  ol' the  soil  iitider  llio  sea,  and  to  inrliidu  llioin  williin 
the  lerrilory  of  the  slate. 

This  all'ords  a  le);itiinalo  explanation  ol' the  eases  ot  loreiftn  oxtra-torritorial 
fishery  laws  eited  liy  Hie  Cniled  Slates,  qnite  apart  Iruiii  any  qiiestinn  whether  tlioy 
apply  to  roreifiiieis  or  not. 

Hul  it  attords  no  jiistillcation  I'or,  nor  are  they  aiialojj-ons  to,  the  .\laskan  St^al 
Statute,  as  is  coiitoiided  liy  the  liiiliMl  Stales. 

'the  territory  of  the  nation  extends  lo  low- water  niaik  ;  Init  certain  portions  of 
the  sea  may  he  added  to  the  (liMninioii.  for  exani|i!e,  the  sea  which  lies  in'er 
fauces  h)Tiv,-Aw\,  ill  certain  exceptional  casus,  parts  of  the  sea  notlyiiif;  iiilfrfdiices 
ten.v. 

The  claim  applies  strictly  to  the  soil  under  the  sea.  Such  claim  may  he  legiti- 
mately made  to  oyster  heds.  pearl  lisheries,  and  coral  reefs;  and,  in  the  same  way, 
mines  within  the  territory  maybe  worked  out  undc>r  the  sea  lie  yw  low-walermark. 

Isolated  portions  of  the  high  sea  cannot  he  taken  liy  a  nation  unless  the  bed  on 
which  they  re- 1  can  bo  physically  occupied  in  a  manner  analogous  tolheoccupalion 
of  land. 

Tlic^se  principles,  though  they  explain  legilimalely  all  the  examples  of  foriMgn 
laws  dwidl  on  by  the  Inili'd  Stales,  show  also  that  no  right  to,  or  on  so  vast  an 
area  of  the  high  sea  as  Ueliring  Sea  can  be  acquired.  Nor  has  any  such  claim  ever 
been  made. 


.Now  wo  have  it  admitted  liece  thai  it  is  competent  to  particular  nations 
to  assert  a  rif;ht  of  properly  in  oyster-heds,  |)earl  lishery  be<ls,  and  coral- 
reef  beds,  and  to  assert  a  right  of  properly  in  llit'in,  allhongh  they  are  out 
upon  (he  high  seas  heyond  the  territorial  three-mile  limil  and  lo  assert 
those  rights  against  the  citizens  of  other  nalioiis. 

Now  they  arc  oi)liged  to  make  that  admission  for  it  is  impossible  to 
e.xaniiiie  I  he  various  statutes  which  have  been  passed  by  independent 
States  or  Coloi'iies  protecting  lisheries  of  the  character  thus  mentioned 
without  recognizing  the  fact  thai  thin  arc  designed  lo  ap(ily  to  the  citizens 
of  all  nations,  that  they  are  intended  to  be  enforced  and  arc  actually  en- 
forced against  the  citizens  of  all  nations.  Well  what  is  the  assertion 
there?  The  assertion  is  that  the  Stale  has,  by  the  operation  of  ilsrulesand 
regulations  created  analional  industry  in  respect  to  those  lisheries, oysters, 
pearls  and  coral,  an  industry  thai  il  is  justified  in  protecting  from  inva- 
sion against  the  citizens  of  all  other  nations  though  il  is  on  the  high 
seas. 

The  President.  —  That  does  not  seem  to  be  quite  the  contention  of  the 
argument  in  the  |)rinl  before  us. 

Mr  Carter.  —  I  don't  so  understand  it. 

The  President.  —  It  is  founded  in  the  right  of  occupation  as  it  seems, 
not  of  industry. 

Mr  Carter.  —  1  am  going  lo  see  whal  they  put  il  upon.     I  am  going 
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lo  discuss  that;  but  no  doubt  Ihoy  assume  Ihal  there  is  a  ri^bl  on  the  part 
oipartieular  nations  to  protect  against  the  invasion  by  other  nations  of  the 
sea  outside  of  the  three-mile  iiniit,  I  know  Ihey  base  it  upon  the  right 
of  properly,  and  I  will  come  to  that  parlicularly,  hut  the  Ihing  itself  that 
they  assert,  iind  Ihal  is  what  1  assei'l  —  I  assert  thai  a  nalion  has  a  right 
lo  establish  an  industry  of  that  sort  and  to  protect  it  against  invasion  by 
the  citizens  of  other  nations.  i\ow  they  uuderlaKe  lo  place  a  limilalion 
upon  the  right  and  lo  suggest  reasons  upon  which  the  right  is  fmunled. 
I  want  lo  enquire  into  the  validity  of  Ihal  limilalion  and  into  the  validity 
of  those  reasons.  What  do  they  put  il  upon  ?  They  say  it  is  a  right  lo 
the  bottom,  it  is  a  properly  right  to  the  bottom,  and  it  exists  wherever 
the  bolloni  may  be  occupied,  and  does  nol  exist  where  the  bottom  cannot 
be  occupied. 

Well,  Ihal  amoiinls  to  litis,  then,  thai,  wherever  Ihe  nation  can  oc- 
cupy the  bottom  of  the  sea,  allhoiigh  il  may  be  oulside  of  the  territorial 
limits  of  Ihal  power,  il  ma\  righll'ull\  occupy  il.  Thai  is  Ihe  stress  of 
that  aigument;  and,  if  Ihe  argiinienl  is  sound,  then;  is  no  part  of  the  sea 
which  a  nalion  can  occupy  the  bolloni  of,  that  it  may  not  assert  a  peculiar 
right  in  itself  lo.  Well,  how  can  you  occupy  the  hollom  of  the  sea?  Vou 
can  occupy  il  by  laUing  such  possession  of  il  as  you  can  lake,  —  you  can 
go  and  buoy  out  100  square  miles  where  you  can  reach  the  hollom  and 
establish  a  force  there  and  exclude  Ihe  cili/.ens  of  other  nations  from  it. 
Vou  can  do  thai  thing,  no  doubt;  and  Ihal  is  all  the  occupation  of  the 
bottom  which  you  can  make.  Tins  assertion,  then,  on  the  pari  of  my 
learned  friends  is,  that,  wherever  you  can  lake  possession  of  the  bottom, 
you  can  exclude  other  nations  from  it.  Well,  that  goes  much  further 
than  the  argument  of  the  United  Stales  in  any  part  of  il,  —  goes  to  sup- 
port an  occu|)alion  of  the  sea  outside  of  the  Ihrce-miles  limit.  We  do  nol 
assert  anywhere  the  right  to  go  and  take  possession  of  the  bottom  of  the 
sea  in  that  way  at  our  pleasure;  nor  do  we  suppose  that  any  such  right 
exisls  ;  but  that  is  their  assertion,  and  if  il  be  true,  you  can  take  possession 
of  the  bottom  of  the  sea  anywhere. 

Iflhere  is  a  particularpieceof  coast  anywhere  olflireat  Mrilain  20niiles 
out,  where  there  is  slack  water  which  you  can  easily  reach,  that  you  can 
buoy  out  and  deline,  and  that  is  particularly  favourable  for  carrying  on 
the  cod  lishery  or  herring  lishery  or  oilier  lishery,  Ihal  you  can  go  and 
buoy  it  out  and  exclude  the  possession  of  the  citizens  of  Great  IJrilain  or 
anybody  else  from  it.  if  the  bottom  theory  has  any  validity  or  founda- 
tion lo  it,  you  can  do  that.  If  il  rests  only  on  Ihe  ability  lo  occupy  the 
bottom,  then  you  can  establish  it  wherever  you  can  reach  the  bottom,  and 
if  you  can  eslablish  it  in  one  place,  you  can  establish  in  another. 

I  do  nol  suppose  it  is  possible  to  defend  any  such  right  as  that  over 
the  liigh  seas.  1  do  not  suppose  it  is  possible  to  defend  any  such  right  as 
thai  over  the  fisheries  of  the  seas.  There  must  be  some  other  principle 
that  must  be  called  in  to  play. 

i\ow  it  asserted  in  reference  to  oyster  beds,  coral  beds,  beds  where 
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llif  pnarl  fisliiM'N  is  riirricd  mi,  licdswiiicli  urot'oiiiid  in  a  ccrluiii  itroxiinits 
In  llie  coiisl  of  a  coimlr)  vNliicli  can  Iw  curried  on  more  convcniciilly  l»v 
llic  cilixiMis  ofllial  country  than  any  oilier. 

\\'(>  iiraclically  liiid  il  cxiiiliiird  in  those  inslamcs,  and  in  lliosc  in- 
stances we  liiid  rules  and  re^iilalions  passed  for  llie  |)Ur|iosi;  of  securing 
till*  |M'r|)eluali(>ii  of  llie  |)iii(iucl  of  Hie  seas,  and  desi^'iied  to  make  lliein 
more  iiselul.  'I'liose  are  the  cases  in  which  il  can  lie  tioiif,  and  in  llioso 
cases  it  is  |ieiTecll\  jiislilialile.  II  is  I  here  where  llieri^  is  a  natural 
advanla^'c,  within  a  certain  |)n)\iniily  to  Hie  coast  ol' a  |iarlicuhir  nation, 
which  it  can  turn  to  account  heller  than  Hie  cili/eiis  ot'any  olhur  nation. 
Uenjoys  in  res|»ect  lo  il,|iecuhar  advanlages  j;rowiiij;  (lulol'ils  proximity, 
and  where,  if  il  is  perinitled  lo  eslahiish  aiidcarrv  out  a  syslem  ol' nalional 
regiiialioii,  it  may  have  Hie  cU'ecl  id' producing  a  product  of  Hie  seas,  a  re- 
gular, r-onslaiil  supply  of  a  certain  product  ol  Hie  seas,  for  the  uses  of 
mankind,  hiil  which,  if  il  wen-  Ihrowti  open  lo  Ihe  whole  wiuld  wouhi  ho 
destroyed.  That  is  reasoiiahle.  Thai  slands  upon  the  piiiiciples  which  I 
have  hcen  asserting.  That  is  a  solid  foundation  ;  hut  il  does  not  restupon 
aiiv  mere  riglil  of  reaching  Hie  holtoni.  It  rests  upon  the  fact  that  here 
is  a  iialiiral  advantage,  a  piMuliar  locality,  otfering  |)arlicuhu'  advantages 
whi(di.  il  improved,  hsid  lo  Hie  cultivation  of  a  useful  and  prolitahle  in- 
dustry, useful  lo  the  nalion,  and  iisefiil  lo  the  world. 

Under  those  circumslaiices,  if  one  nation  is  permitted  to  cnltivale 
nndistnrhed  that  nalural  advaiilage,  free  I'nim  Hie  invasion  of  others,  that 
industry  can  be  prolilahly  carried  on,  hut  if  all  come  in,  it  is  hrokeii  up. 
In  such  cases,  therefore,  the  nation  which  enjoys  this  advaiilage  says  to 
other  nations,  righlfully  :  \u'\v  is  an  advantage  which  I'rovidence  has 
placed  wiHiin  our  reach,  rallierlhan  invours.  Wecanliirn  it  lo  account; 
you  <'annot. 

We  can  use  il  so  that  il  may  produce  its  natural  advantages.  In  ordcM' 
to  do  thai,  il  re(|uires  regnlalinn.  II  nuisl  not  he  used  at  all  limes,  il 
inusi  he  allowed  cerlain  periods  of  rest.  The  animals  which  form  the 
basis  (d'  il  are  at  one  time  cd'  Hii^  yc^ar  breeding,  or  al  oiu'  time  of  year 
engaged  in  this  occupation  or  thai.  There  are  linu's  when  the  industry 
should  he  pursued:  times  when  IlKMiidusiry  should  he  closed.  All  thai 
cannol  be  accomplished  wilhout  :!ali<iu:d  legulalion.  We  have  done 
llial.  We  have  created  an  indiislrv.  rh.'ie  is  a  particular  po|»ulalion  of 
ours  that  are  devoted  to  Hie  work,  ^ov.,  you  must  let  us  doit.  It  is 
not  reasonable,  it  is  not  fair,  il  is  not  just,  thaf  you  should  come  in  here 
after  we  have  created  Hiis  advantage  and  despoil  il,  just  for  a  lem|K)rary 
gain.  Von  will  not  come  habitually;  you  will  only  come  occasionally; 
and  you  will  interfere  only  for  Ihe  purpose  of  ruining  us,  wilhonl  doing 
any  advantage  lo  yourself. 

Senator  Morgan. —  Mr  Carter,  in  point  of  fad,  are  lliesedeylon  pearl 
tisheries  and  llic  coral  tisheries  of  wlii(li  yon  spoke  held  subject  lo  Ihe 
righl  of  free  navigation  lo  commerce? 

Mr  Carter.  —  So  I  understand.     I  do  nol  understand  llial  commerce 
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ean  he  proliihitod  over  lliem.  Oli  no;  surely  nol.  There  is  no  oeeuslon 
lu  |ii'ohihil  commerce.  It  is  only  Hit!  regulation  of  (lie  industry  that  is 
insisted  upon. 

So  I  have  to  miy  that  upon  eonceded  principles  there  is  a  rij^dil  in  a 
nalion  to  |irotecl  an  industry  lor  which  it  has  natural  advantages,  and 
which  it  can  create,  preserve  and  improve  liv  meansnf  rules  and  re^Milalioiis 
which  it  alone  has  the  power  to  adopt  and  fo  enforce,  it  iscoiiceded  that 
this  may  he  done  in  the  cases  to  which  I  refer  of  the  oyster  lieds,  tlio 
pearl  beds,  of  lh(>  coral  ri^'hts;  no  matter  how  far  they  are  out  from  land, 
wherever  they  are.  If  they  are  so  situated  as  to  he  the  special  advantage 
of  a  |iarticular  power,  and  that  particular  power  chooses  to  improve  that 
natural  advanla;;e  by  the  creation  of  an  industry,  they  establish  a  ri^hl 
which  they  can  defeiid  from  invasion  by  the  citi/.cns  of  other  nations. 
The  explanation  of  thai  which  is  atleinpled  to  be  made  is  that  it  depends 
upon  an  ability  to  occupy  the  bottom.  That  does  not  (>\plain  it.  That 
furnishes  no  f,'roiiiid  of  reason  whatever.  If  it  were  true,  it  would  justify 
the  occupation  of  a  portion  of  the  bottom  in  any  place  iu  the  seas,  irres- 
pective of  the  (picslioii  whether  there  was  a  natural  advaiihif;e  or  not; 
and  that  ri};lit  to  occupy  the  boltoiii  certainly  does  nol  exist.  Nor  can 
you  occupy  the  Itoltom  of  the  sea.  It  is  not  susceptible  of  occupation, 
unless  the  law  should  choose  to  come  in  and  say  that  it  should  be  deemed 
to  be  the  subject  of  exclusive  occupation  ;  and  as  I  have  already,  I  think, 
sufliciiMilly  shown,  tlu^  law  will  not  do  that  merely  to  j^ralify  the  whim  or 
the  ambition  of  any  |iarticiilar  individual  or  any  particular  individual  or 
any  particular  nation,  but  only  for  the  accomplishment  of  some  ^rcul 
social  fiood. 

That  rij;hl  ofcstablishiu};  a  national  industry  based  upon  peculiar  na- 
tural advaiita}!;es,  and  based  sometimes  upon  the  mere  circumstances  that 
it  has  been  created  by  rules  and  i'ej;iilations,  is  one  that  is  fully  establis- 
hed, in  reference  to  many  of  several  dill'eroiit  products  of  the  sea. 

In  the  protectiiifi;  of  iiidiislries  of  that  sort,  does  the  nation  extend 
its  jurisdiction  over  those  places?  Does  it  make  them  a  part  of  its  terri- 
tory? Certainly  not.  It  has  no  right  to  do  that.  It  is  not  coiisistend 
with  the  law  of  nations  that  it  should  do  that.  There  is  no  occasion  for 
it  to  do  that.  There  is  no  need  of  it.  All  that  it  is  necessary  for  it  to 
do  is  to  enforce  such  regulations  on  those  places  as  are  elfective  and 
sufficient  to  protect  the  right  from  invasion  by  the  citizens  of  other 
nations. 

Now  let  me  bring  the  case  of  the  seal  fisheries  on  the  Pribilof  Islands 
before  the  attention  of  the  Tribunal,  and  compare  them  with  the  doc- 
trine thus  established.  What  natural  advantage  have  they  ?  One  of  the 
supremcst  sort;  and  an  advantage,  indeed,  not  at  the  bottom  of  the  sea, 
but  an  advantage,  on  the  dry  land  above  the  sea  which  is  within  their 
admitted  jurisdiction.  By  the  creation  and  carrying  on  of  this  industry 
here,  they  have  established  a  business  protitabh^  to  themselves,  supre- 
mely useful  to  the  whole  world.     Shall  they  not  be  able  to  protect  it  from 
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invasion?  It'  llio  coral  hods  can  be  protected  from  invasion  away  oiil  at 
sea,  if  llie  pearl  beds  can  be  |)rolecled  from  invasion  by  municipal  regu- 
lations, why  slioubi  not  lliis  fisliery  be  protected  in  llie  like  way?  It 
requires  no  greater  oxcniso  of  auliiority.  It  requires  no  straining  what- 
ever of  the  ordinary  rules  which  govern  the  conduct  of  nations  in  re- 
spect to  their  interests.  It  is  a  more  particular  instance,  by  far,  llian  the 
case  of  the  coral  beds  or  the  pearl  beds  or  the  oyster  iiods  ;  a  more  parti- 
cular instance  by  far  for  the  application  of  the  principle  that  the  nation 
may  protect  an  industry  which  has  thus  been  created. 

To  make  it  entirely  analogous,  if  these  seals  were  in  some  manner  atta- 
ched to  the  bottom,  if  lliey  were  in  the  habit  of  congregating  a!  some  par- 
ticular place  on  the  bottom  of  the  sea,  then,  according  to  the  doctrine 
which  seems  to  be  put  at  the  foundation,  llie  United  States  would  have  a 
right  to  go  out  and  take  possession  of  that  bottom,  incorporate  it  into  its 
own  (crrilory  and  treat  it  as  a  part  of  its  own  nationality. 

I  am  sure  we  assert  no  such  right  as  that.  We  du  not  ask  to  go  any 
such  lenglh  as  thai.  All  we  ask  the  right  to  do  is  to  carry  on  the  indus- 
try on  our  own  admitted  soil,  and  to  protect  it  from  being  broken  up  by 
acts  which  are  in  themselves  essential  wrongs  upon  the  high  seas. 

Let  me  defend  these  particular  instances  of  the  coral  beds,  the  pearl 
beds  and  the  oyster  beds  upon  the  same  principles  that  I  have  defended 
the  assertion  of  property  interest  not  only  in  tiie  seals  but  in  the  seal 
industries.  In  all  those  cases  tlicro  is  a  peculiar  naiural  advantage  con- 
nected will)  those  places  and  belonging  to  the  nations  which  lie  in  most 
near  |)ro\imily  to  the  places  where  they  are  situated.  In  the  next  place, 
they  are  exhaustible.  There  is  not  enough  for  all  :  and  therefore  there 
arises  an  occasion  when  you  may  assert  tlie  right  of  properly  on 
the  principles  which  govern  the  laws  of  property.  In  the  next  place,  if 
left  open  to  the  unregulaled  invasion  of  the  citizens  of  all  nations,  they 
would  be  used  up  and  destroyed.  The  only  condition  u|)on  which  they 
can  be  preseru'd  and  made  beiielicial  to  mankind  is  that  (hey  be  allowed 
to  be  worked  anil  operated  by  the  particular  jiower  which  has  the  best 
facilities  for  that  pur|)ose.  In  tlie  next  place,  they  can  be  preserved  only 
by  putting  them  under  a  system  of  regulation,  which  shall  be  operative 
even  upon  the  citizens  of  that  power. 

It  is  necessary  that  the  citizens  of  the  particular  power  whose  citi- 
zens go  out  there  and  improve  and  occupy  these  places  should  be  also 
made  subject  to  tiies(>  regidations.  In  other  words,  the  general  condition 
is  presented  that  mankind  may  iiave  the  iienelil  of  these  advantages  if  they 
are  disposed  of  in  this  way,  and  not  otherwise;  and  conse(|uenlly  they 
are  disposed  of  in  this  way.  The  bottom  of  the  sea  in  these  places  is 
not  made  the  property  of  the  particular  powers  who  assert  the  right  to  the 
industries.  It  is  not  their  properly  at  all.  It  is  not  within  tiicir  sove- 
reign jurisdiction  at  all,  any  more  than  any  olher  part  of  the  high  seas: 
but  it  is  a  theatre  where  I  heir  defensive  regulations  may  be  put  in  ope- 
ration, and  where  the  rights  of  their  citi/ens  may  be  defended. 
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Lei  me  support  these  views  by  a  reference  to  the  ojiinions  of  the  best 
writers.  1  read  lioni  Puflendorf  on  the  Law  of  Nature  and  Nations. 
The  extract  is  found  on  page  13  i  ol  my  argument  : 

As  fdi'  lishing,  though  il  lialh  iiiucli  iiion;  abuiHlaiil  subject  in  the  soa  tlian  in 
laiies  or  rivers,  ycftis  maiiifosl  that  it  may  in  part  he  pxhausled,  and  (hat  if  all  na- 
tions should  dcsiro  such  rifrlit  and  lil)i"rl.\  rear  the  coast  of  any  i)articiilar  country, 
tlial  cuunliy  inusl  he  very  niueli  prejudiced  in  this  respect;  especially  since'tis  very 
usual  that  some  particular  kind  oftish.or  perhaps  some  more  precious  (;oimnodity, 
as  pearls,  coral,  amher,  or  the  like,  are  lo  be  found  only  in  one  part  of  the  sea,  and 
that  of  no  considerable  extent.  In  this  case  Ihoro  is  no  reason  why  the  borderers 
should  not  rather  challen(,'(>  to  themselves  this  happiness  of  a  wealthy  shore  or  sea 
than  those  who  arc  seated  at  a  distance  from  it. 

Expressing  precisely  the  views  that  I  have  endeavored  in  much  less 
appropriate  language  to  express. 

And  then  from  Vattel  upon  tiie  same  subject  : 

The  various  uses  of  (he  sea  near  the  coasts  render  il  very  susceptible  of  pro- 
perty. It  furnishes  llsh,  shells,  |)earls,  amher,  etc;  now  in  all  these  respects  its 
use  is  not  inexhauslihle.  Wherefore,  the  nation  to  whom  the  coasts  belong  may 
appnipriate  to  themselves,  and  convert  to  their  own  jirolil,  iin  advantage  which 
natniv  has  so  placi'd  within  their  reach  as  lo  enable  Iheni  conveniently  to  take 
possession  of  il,  in  IIk;  same  manner  as  they  possess  themselves  of  Hk;  dominion 
of  the  land  they  inhabit.  Who  can  doubt  liiat  the  pearl  lisheries  of  l?alirem  and 
Ceylon  may  lawfully  become  proi)erty?  And  though,  where  the  catching  of  fish 
is  the  only  object,  the  lishery  apjiears  less  liable  to  be  exhausted,  yet  if  a  nation 
have  on  their  coasts  a  jiarlicular  lishery  of  a  prolitable  nature,  and  of  which  they 
may  becume  masters,  shall  they  not  b,;  permitted  to  appropriate  to  Ibeinsclves  that 
bounteous  gill  of  naluroas  an  append.igu  lo  the  country  they  possess,  and  to  re- 
servo  to  themselves  the  great  advantages  which  their  commerce  may  thence 
derive,  in  casi-  Ihere  be  a  suflicienl  abundance  of  lisb  lo  furnish  the  neighboring 
nations?...  (Sec.  iHH).  A  nation  may  appropriale  lo  herself  those  things  of 
which  the  free  and  common  use  would  bo  prejudicial  or  dangerous  to  her.  This  is 
a  second  reason  for  which  governmenls  extend  their  dominion  over  the  sea  along 
their  coasts;  as  far  as  Ihey  are  able  to  prolect  their  right. 

Now,  upon  thai  very  (irni  basis  of  reason  and  aulhorily,  we  place  Ihe 
right  of  ^Ihe  United  Slates  lo  prolect  herself  i,.  the  cnjuuneni  of  tiie  in- 
cliislry  which  she  has  eslahlishcd  u|(on  these  .lands.  She  has  peculiar 
advantages,  supremo  advantages,  for  api  iii|iiiiiling  the  aiiiuial  increase 
ol'  the  seal,  without  diminishing  Ihe  slorlv.  She  has  eslahlishcd  an  in- 
dustry and  covered  il  wilh  rules  and  rcgulali;)ns  which  are  desired  to  pre- 
serve il,  and  to  make  this  blessing  perpeliial,  lo  mankind.  The  seal  is 
exhaustible.  There  is  not  enough  for  all;  and  she  is  entitled  to  chal- 
lenge for  herself  the  henelits  of  this  industry  in  lonsequeiice  of  these  ad- 
vantages, and  in  c  .  juence  of  the  slops  which  she  has  taken  to  improve 
them. 

I  caniiol  think  that  there  is  any  sound  answer  lo  an  asserlion  of  !!ie 
righl  of  ;i  i)roperly  interest  placed  upon  that  basis,  and  that  irrespective 
of  a  properly  in  the  individual  seals. 

That  concludes  my  argument  upon  this  question  of  the  properly  into- 
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rest  of  the  United  Slates  in  tiie  industry  established  upon  the  island,  ir- 
respective of  a  properly  interest  in  liie  seals. 

I  now  pass  to  llie  consequences  of  the  eslahlishmenl  of  those  ri{!;iits, 
so  far  as  Ihey  involve  the  question,  what  acts  llic  United  Stales  may  do  for 
the  purpose  of  protecting  herself  in  the  enjoyment  of  the  rights  thus  ac- 
quired and  cslahlished. 

I  must  assume,  in  the  first  place,  that  if  she  has  the  right  to  the  exclu- 
sive enjoyment  of  this  industry  of  taking  seals  in  consequence  of  her 
natural  advantages  and  of  Ihe  exhaustible  character  of  the  product,  she 
has  a  right  in  some  manner,  she  must  have  the  means  in  some  manner, 
to  enforce  that  right.  Otherwise  we  should  be  talking  to  no  purpose. 
What  is  a  right  as  to  which  there  is  no  means  of  enforcing  it?  It  is 
mere  words.  It  amounts  to  nothing  at  all.  There  is  nothing  substan- 
tial about  it.  Such  things  are  not  the  subject  of  discussion.  When  it 
is  said  that  a  man  of  a  nation  has  certain  rights  of  property,  it  means  that 
Ihey  have  some  rights  which  can  be  enforced  in  some  manner.  How 
shall  Ihey  enforce  them?  Thai  is  the  question.  What  acts  will  the 
United  Slates  do?  Can  they  extend  their  sovereignly  over  the  seas  to 
an  illimitable  extent  wherever  it  may  be  necessary  to  protect  the  right? 
No  ;  it  cannot. 

We  make  no  assertion  of  that  sort.  We  could  not  substantiate  it  if 
we  did.  The  territory  of  a  nation,  the  sovereign  jurisdiction  of  a  nation 
is  bounded  by  her  territory,  with  an  additional  limitation  which  extends 
to  a  certain  qiialilied  oxlenl  tier  sovereignly  to  a  distance  commonly  taken 
as  three  miles.  Beyond  that  the  sovereign  jurisdiction  of  the  nation 
cannot  be  extended.  Beyond  that  her  laws,  as  laws,  have  no  force  or 
operation.  Beyond  that,  her  powers  as  a  legislative  power  ha\c  no  ell'ect. 
The  emanations  of  her  legislative  power  do  not  extend  as  exercises  of 
legislative  power  beyond  her  territorial  jurisdiction.  All  that  we  take  to 
be  admitted. 

Sir  Charles  Russel).  —  Vou  mean  as  against  those  who  are  not  sub- 
jects or  citizens'? 

Mr  Carter.  —  Yes;  against  lliose  who  are  not  subjects  or  citizens. 
That  .s  what  I  mean.  If  her  logislaliv(!  power  extended  over  the  sea,  she 
would  have  a  right,  of  course,  to  legislate  for  everybody  that  came  within 
the  limits  of  that  legislative  power.  We  make  no  such  pretension  as 
that.  This  supreme  legislative  jurisdiction  must  be  bounded  necessarily 
b\  some  line,  and  that  line  is,  fur  tlie  ltoi;ndary  other  absolute  legislative 
jurisdiction,  high  water  nuirk.  It  does  not  go  beyond  thai,  although  she 
may  extend  it,  for  nuisl  purpose  over  a  further  space  which  is  commonly 
taken  to  be  —  I  do  not  mean  to  say  it  is  absoluhdy  limited  to  lliat,  but  is 
conniionly  tidven  to  be  —  a  disliinci!  of  lhre(;  miles;  bid  even  there  her 
legislative  power  is  not  ahsoluti!,  fur  she  cannot  e\cludc  the  passage  of 
foreign  vessels  over  her  waters.  She  cannot,  as  slie  can  generally  do 
with  regard  to  lier  territory,  exclude?  I'ortMgners  I'mni  it.  Ovi-r  the  land 
she  has  an  absolute  power  of  exclusion  ;  but  over  these  territorial  wat." 
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althongh  she  may  generally  extend  lier  legislative  power,  she  cannot 
extend  it  so  far  as  to  exclnde  foreigners  from  then.  Her  right  to  protect 
it  is  not  derived  from  that.  Where  do  yon  get  it  tlien?  How  does  she 
acquire  any  right  to  protect  it?  Slie  as  a  right  to  protect  it,  just  as  any 
individual  has  a  right  to  protect  his  properly  where  there  are  no  olhcr 
means,  —  by  force  ;  not  hy  the  exercise  of  legislative  power,  but  by  the  exer- 
cise of  executive  power,  an  exercise  of  natural  power,  by  an  exercise  of 
what  you  may  call  force.  That  is  what  it  means.  Individuals  can  defend 
their  rights  and  property  by  the  employment  of  force  to  a  certain  extent. 
If  a  man  attacks  me,  I  may  resist  him  and  subdue  him  and  practice  vio- 
lence upon  him  for  that  purpose  ;  and  I  may  go  as  far  as  is  necessary 
for  that  purpose  :  not  farther.  Whatever  force  it  is  necessary  to  employ 
to  uei'eiid  myself  I  may  employ  against  him.  So  if  a  man  comes  upon  my 
property,  I  may  remove  iiim,  if  I  have  to  carry  him  live  miles;  and  I  may 
employ  as  much  force  as  is  necessary  for  the  purpose  of  removing  him 
from  my  property;  but  I  cannot  employ  any  more  force  than  is  necessary. 
Tkjsf,  rights  of  self-defence  and  self-[)roteclion  survive  to  individual 
nian  p-.,  ;  ,  civil  society,  but  we  may  not  go  any  farther  Ihan  that.  For 
tl).!  i.i'{..!.i;Ji.,ii  of  rights,  members  of  a  civil  municipal  society  appeal  to 
sociei ;  il-elf.  They  appeal  :to  ils  courts  for  protection.  They  appeal  to 
the  judicial  power,  and  llial  furnishes  a  remedy.  What  can  nations  do? 
Is  there  any  court  to  which  they  can  appeal?  No  ;  lliey  cannot  make  any 
such  appeal  as  I!.-...  There,  is  no  Tribunal  inio  which  one  nation  can 
summon  anoliicr  nation  and  gel  jiidgmeni,  What  can  Iheydo?  Tliev 
can  only  use  this  same  sort  of  self-defensive  power  that  an  individual 
does.  That  is  all.  That  they  can  use  lo  the  fullest  extent,  and  under 
all  circumstance,  limited  however  by  I  he  same  rules  and  by  Ihe  same 
boundaries  which  limit  it  in  the  case  of  an  individual  necessity,  \\liat- 
ever  is  necessary  lo  be  done  by  a  nation  for  Ihe  protection  of  its  ri'dits 
it  may  do,  and  it  may  do  it  as  an  individual,  and  it  is  no  exertion  of  its 
legislalive  power  ai   il! 

Wo  may  make  ii.al  v.ry  plain  and  palpable  by  alluding  to  admitted 
instances  ol  the  ex  '!■■!>.- i.f  i|,  and  lake  what  are  commonlv  called  belli"e- 
renl  rights.  U.  re  i.^  ;i  nilinu  engaged  in  war.  It  blockades  the  onijmy's 
ports.  Here  is  ,;  ..^i'  "al  n  liion,  friendly  to  holh  parties  which  under- 
takes to  enter  that  hhx  k,ii;c,l  port,  and  the  belligerent  that  has  established 
the  blockade  ca|)tiires  her  by  an  exercise  of  force,  carries  her  into  one  of 
his  own  [torts  and  confiscates  her  and  sells  her.  What  kind  of  an 
exercise  of  power  is  that?  Not  legislative  power,  certainly.  That  act 
was  commiled  on  the  high  seas,  and  outside  of  Ihe  jurisdiction  of  any 
power.  It  therefore  was  not  h^gislalive  power.  It  did  not  operate 
to  extend  llu-  iiris(iiction  of  the  nation  o\er  such  a  place  as  that.  It 
was  simply  •■<<•  s(del\  iin  act  of  reasonable  and  necessary  force  em- 
ployed for  liii  ■!  OSes  of  self-defence.  The  nation  had  the  right  to 
carry  on  the  wai .  Ils  existence  perhaps  depended  upon  ils  ability  to 
subdue  its  adversary.     It  could  not  carry  on  the  war  succesfully  unless  it 
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had  (lio  v\\i\\l  ol"  sluillinf;  up,  blockiiiiiiin  tlio  porl,  and  llicrolbiv  llie 
r.eccssary  purposes  of  scli'dci'i'iicf  ijavo  il  the  lihcrly  lu  s  i/.i;  llie  ship  ol" 
another  power,  cari'y  il  into  poii  and  foiideiiiii  il. 

Thai  is  iiol  h>};ishdiv('  power.  II  was  iiol  exorled  l)y  reason  of  any 
extension  of  the  s()vereif;iily  of  the  nation  over  the  seas.  It  was  simply 
an  exercise  of  sel!'-(i<'l'eiisive  power,  slandinj;  npon  tlie  principle  of  ne- 
eessily  and  limited  liy  the  principle  of  iieeessily.  Wherever  Ihe  necessity 
exists  Ihal  |)Ower  exists.  I  instance  tlie  case  of  hlockade.  There  are 
other  inslaiic('s  of  l)(dli;;;erenl  rij,'iils. 

The  President.  -  Von  wonld  not  admit  of  thai  power  in  limes  of 
peace? 

Mr  Carter.  —  That  is  iinolher  qneslion.  Whether  yon  may  exercise  a 
power  of  tlial  sort  in  lime  of  peace  is  a  (jnestion  to  which  I  shall  presently 
come.  What  I  am  tall. in;;  lo  now  is  the  cliaraeter  of  the  act.  II  is  nol 
IcKislalive  ;  that  is  cei :   'i       II  is  an  act  of  self  delcnsive  power. 
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conlrahand  of  war.  Ofco.i-  yon  can  caplnre  a  vessel  that  is  carryinj^ 
contraband  of  war,  upon  any  of  the  high  seas.  Vou  can  enter  even  Ihe 
territory  of  a  friendly  slat(>,  if  it  is  necessary  for  the  |)urpose  of  protec- 
ting vonrscif  ai;ainsl  your  adversary;  and  even  wlien  there  is  no  condi- 
tion of  war.  They  had  a  rehellion  in  Canada  some  years  ago,  and  some 
vessel  was  lilted  out  l)\  persons  making  nse  of  the  soil  of  the  I'nited 
Slates  for  tlie  purpose  of  aiding  the  ndxdlion,  as  il  was  called.  .\  Hritisli 
military  forces  ci'ossed  Ihe  iNiagara  liivcr,  captured  thai  vessel  right  in  the 
lerrrilorvof  the  I  niled  States  —not  on  the  high  seas  hut  right  in  her  ter- 
ritory. 

Senator  Morgan.  —  You  refer  to  the  "  Caroline  "? 

Mr  Carter.  —  I  refer  to  the  case  of  the  ••  Caroline  "  There  w,!s  a 
contlict  between  (Ireat  Itritain  and  l\\o  Dnited  Stales  upon  tiial  point  as  to 
whether  Great  Hrilain  in  fact  had  the  rigid  lo  do  that ;  hut  the  contlict  was 
not  U|)on  the  |;oinl  of  principle  al  all,  il  being  admitled  on  holli  sides  Ihal 
if  there  was  a  necessity  for  doing  that  act  (ireal  Uritain  was  rigid  in 
doing  il :  that  if  there  was  a  well-grounded  apprehension  Ihal  Ihal  vessel 
was  going  lo  proceed  across  the  river  and  engage  in  ent(!rprises  hos- 
lil(!  lo  the  auliiorily  of  (ireal  liritain  in  Canada,  she  was  juslilied  in  doing 
llial. 

.\  celebrated  inslanc(>  in  history  was  Ihe  seizure  by  dreal  Hrilain  of 
llie,  Danish  Heel  in  the  harbor  of  Copenhagen.  There  was  a  tleel  (d'  a 
friendly  power.  There  was  absoliib;  peace  belwiKMi  Creal  Itritain  and  Iten- 
mark ;  bill  (Ireal  Hrilain  was  apprehensive  that  Ihal  tleel  would  fall  into 
llie  possessinii  of  I'Vance.  Sh(>  considered  so;  and  the  seizure  wa,  delen- 
d(!(l  b\  her  ables(  slalesmen  on  the  ground  of  iKM'cssily.  This  nei'essily 
of  nations  wiieii  il  appears  inusl  have  its  way;  and  the  incouvenicMice  Ihe 
IriHible.  Ihe  damage,  the  loss  which  individual  cilizeus  of  anolher  iialion 
mav  occasionally  sull'ei'  in  eonse([iieiice  of  lln^seexerlionsof  self-defeiisivc! 
auliiorily  cannol  be  luken  inlo  aeeoiiiil. 
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The  President.  —  Do  you  nol  lliink  that  all  of  that  takes  us  out  of  this 
sphere  of  law  ami  ri^'lit? 

Mr  Carter.  —  i\ot  al  all.  We  are  right  within  the  sphere  of  law  and 
right. 

The  President.  —  I  do  not  think  the  whole  world  generally  considers 
it  so. 

Mr  Carter.  ~  We  are  ri};lit  within  the  sphere  of  law  and  the  exercise 
of  these  ads  of  s(df-defeiisive  authority,  the  exient  to  which  they  may  go, 
the  necessities  which  creale  lliein.  how  far  llii;  necessilies  extend  —  cons- 
lute  a  great  cliapler  in  international  law  ami  are  all  dealt  willi,  all  their 
limilalionsdeliiied,  the  principle  which  govern  them  laid  down. 

That  is  another  of  .such  ads  of  antliorily.  They  are  self-defensive  acts. 
What  is  said  upon  Ihe  other  side.  They  agree  Hint  all  these  things  may 
be  done.  What  can  tlicv  say  ?  Well,  that  they  an-  nol  done  in  time  of 
peace.  That  you  caiinol  do  them  in  lime  of  peace;  you  caiiiiol  defend 
yourselfhytheexerciseoffoircoiillic  I,  -li  seas  in  lime  of  peace.  Where, 
I  should  like  to  know,  is  such  dociriiie  a>  llial  laid  down?  I  lio|)e  my 
learned  frieiuls  will  tind  some  authority  for  those  positions.  I  have  never 
been  able  to  lind  such  anlhorily.  The  ass.'iiion  is  thai  a  iialion  eaiiuol 
defend  itself  h\  an  ad  of  necessaiv  force  in  lime  of  peace— a  Ihiiig  thatan 
individual  may  do  in  livil  society  a  nation  cannot  do;  and  cannuldo  when 
there  is  no  other  means  of  prohvling  itself.  Of  course  it  must  be  ins- 
tantly perceised  Ihal  if  (his  power  of  defending  yourself  and  \oiir  pro- 
perty from  injury  against  llie  cili/cnsof  oilier  nalioiis  is  siHuelliiiig  whidi 
a  nation  cannot  do  in  lime  of  peace.  If  Ihal  is  true,  lln;  as.sertion  Ibal 
yon  have  got  any  riglils  at  all  is  mere  eniph  sound.  A  right  Ihat  cannot 
be  defended  aniounh  lo  iiolhing.  I  would  like  to  have  those  who  assert 
that  a  nalion  cannot  defend  itself  and  ils  propoily  in  lime  of  peace  by  acts 
of  necessary  self-defence,  tell  me  how  lliey  can  defend  them.  I  hope  they 
will  bo  able  lo  lell  me.  If  a  nation  cannol  defend  ils  admilled  and  con- 
ceded riglils,in  Ihal  way  I  hope  I  hoy  will  he  able  to  point  out  .some  way 
in  which  those  righls  can  be  defended  and  protected. 

Bill  Ihere  is  no  Irntli,  lliere  is  no  substance  in  the  assertion  thai  Ihc 
exercise  of  Ihe  right  of  self-delence  h\  Ihe  employmenl  (,f  ads  of  neces- 
sary force  is  conlined  lo  limes  of  war.  There  is  no  subslaiice  in  Ihat. 
It  exisis  in  lime  of  peace  just  as  well.  Whenever  the  n  ■ccssily  arises, 
Ihe  right  arises  whether  it  be  in  linn;  of  war  or  lime  of  peace.  Il  may 
arise  in  peace jusi  as  much  in  war.  In  point  of  lad  Ihe  jiriiicipal  occa- 
sions, and  the  mostfreipient  occasions  for  Ihe  exerci.se  of  this  right  occur 
in  limes  of  jieace,  and  llicrelbre  the  instaiic(>s  in  which  they  an;  pcr- 
forniiul  and  Ihe  rules  which  govern  their  evercise  appis  lo  belli"-eerenl 
conditions  far  more  than  they  do  lo  peace  conditions.  Il  is  only  the 
absence  of  the  occasion  which  has  led  to  Ihe  waiil  of  discussion  of 
these  righls  in  linios  of  peace  and  lo  Ihe  eslablishmenl  of  rules  for  regii- 
laling  them;  hut  nevertheless  the  occasion  may  arise  and  when  il  does 
arise  then  il  uuisl  be  put  in  force. 
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Now,  let  mo  rail  the  altenlion  of  Ihc  Tribunal  lo  occasions  when  it 
docs  arise  in  times  of  peace.  In  the  first  place  let  me  allude  lo  those 
municipal  regulations  which  are  devised  by  diircrcnt  stales  for  the  pur- 
pose of  prolecliiig  ils  revenue.  I  before  remarked  that  the  protection  of 
the  revenue  of  a  nation  couhl  not  well  be  efFective  unless  the  conduct  of 
vessels  could  be  taken  notice  of  a(  a  greater  disiance  than  three  miles 
from  the  land.  If  a  vessel  intending  a  breach  of  the  revenue  laws  of  a 
nation  had  the  power  to  approach  those  shores  lo  a  distance  of  three 
miles  from  the  land,  and  there  waited  a  favorable  opportunity  to  slip  in,  it 
might  at  all  limes  evade  the  revenue  laws;  and  consequently  I  suppose 
most  of  the  nations,  certainly  Great  Britain  and  the  United  States  — 
Great  Hrilaiii  from  a  very  early  period  and  the  United  Slates  almost 
from  the  period  of  her  independance  —  established  laws  prohibiting 
vessels  from  lranshi|)ping  goods  or  hovering  at  a  disiance  —  well,  much 
larger  than  lliat  of  liiree  miles —  three  or  four  leagues  from  the  shore 
being  the  limit  which  I  think,  is  employed.  NN'hat  is  the  penalty  which 
they  denounce  for  that  purpose.  The  penalty  is  capture  and  confisca- 
tion. They  may  be  captured  and  confiscated  in  case  they  do  that.  Does 
that  penally  and  the  enl'orcemenl  of  thai  penally  involve  an  exiention  of 
jurisdiction  out  to  that  limit  of  tiiree  or  four  leagues?  Certainly  not. 
It  is  an  act  of  self-defence.  II  is  an  executive  act,  designed  lo  protect  the 
revenue  interests  of  the  country.  So  also  in  the  case  of  colonial  trade,  a 
similar  device  was  formerly  adopted  for  the  purpose  of  preventing  the 
ap|»roacli  of  vessels  in  the  neigl)orhood  of  colonies  of  another  country 
for  the  purpose  of  engaging  in  illicit  trade  with  sucli  colonies.  In  order 
to  enforce  such  prohibitions,  it  was  necessary  that  regulations  should  be 
adopted  proliibitiiig  vessels  from  hovering  oil' the  coasts.  Consequently, 
if  a  vessel  appears  oiV  the  coast  and  did  wlial  was  called  "  hover,  "  that 
is  not  proceed  upon  her  vovagebut  wail  there,  apparently  waiting  a  favo- 
urable lime  to  run  in,  she  subjected  herself  to  the  penalty  of  those  laws 
and  may  becenfiscalcd  and  captured.  I  think  no  nation  has  ever  resis- 
ted the  cnactmenl  or  enforcemenl  of  those  laws. 

The  President.  —  I  do  not  think  vdu  are  quite  right  about  that. 

Mr  Carter.  — So  far  as  I  am  aware.  There  may  have  been  cases  where 
they  were  enforced  under  exceedingly  unr-easonabli!  ctuiditions ;  but  I  do 
not  niNself  reinendjer  them. 

The  President.  —  I  believe  cases  of  thai  sort  have  given  rise  lo  inter- 
national communication  between  nations.  II  may  be  that  thcv  iiave  led 
to  agreements. 

Mr  Carter.  — Of  course  I  will  not  be  at  all  certain  thai  such  has  not 
been  the  case.  My  acquaintance  with  llieni.  I  confess,  has  been  derived 
mainly  from  the  treatment  of  them  that  we  lind  in  hooks  of  international 
law ;  and  when  they  are  treated  by  writers  of  international  law,  they  arc 
tri;ated  as  reasonable  exercises  of  the  power  of  self-defence,  not  objected 
to  by  nations  unless  they  were  admilled  lo  be  enforced  under  very  un- 
reasonable circumstance.     To  illustrate  them  I  must  again  read  what  I 
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referred  to  once  before.  This  was  the  case  where  a  vessel  was  seized  in 
lime  of  peace  outside  the  three  mile  limit  for  a  violation  of  a  regulation 
such  as  I  have  alluded  to.  It  is  the  case  of  Church  v.  Hubbarl.  I  read 
from  the  opinion  of  Mr  Chief  Justice  Marshall  on  page  181  of  the  (J  S. 
Argument. 

Tliat  llin  law  of  nations  proliibils  the  exercise  of  any  act  of  autliorily  over  a 
vpssol  in  tlie  situation  of  llic  Aurora,  and  lliat  tliis  seizure  is,  on  that  account,  a 
mere  maritime  trespass  not  within  the  exception,  cannot  be  admitted. 

What  was  insisted  upon  was,  that  this  was  not  a  lawful  capture. 

To  reason  from  llie  extent  of  the  protection  a  nation  witl  afford  to  foreigners, 
to  the  extent  of  the  means  it  may  use  for  its  own  security,  does  not  seem  to  be 
perfectly  correct.  It  is  opposed  by  principles  which  are  universally  arknowiedgod. 
The  authority  of  a  nation  within  its  own  territory  is  absolute  and  exclusive.  The 
seizure  of  a  vessel  within  tlie  range  of  its  cannon  by  a  foreign  force  is  an  invasion 
of  that  territory,  and  is  a  hostile  act  which  it  is  its  duty  lo  repel.  But  its  power  lo 
secure  itself  from  injury  may  certainly  he  exercised  beyond  the  limits  of  its  ter- 
ritory. 

Upon  this  principle,  the  riglil  of  a  belligerent  to  search  a  neutral  vessel  on  the 
high  seas  for  contraband  of  war  is  universally  admitted,  because  the  l)clligerent 
has  a  right  to  prevent  the  injurydone  to  himself  by  the  assi^tance  intended  for 
his  enemy.  So,  too,  a  nation  has  a  right  to  prohibit  any  commerce  with  its  colo- 
nies. .\ny  attempt  to  violate  the  laws  made  to  protect  this  right  is  an  injury  to 
itself  which  it  may  prevent,  and  it  has  a  right  to  use  the  means  necessary  for  its 
prevention.  These  means  do  not  appear  lo  be  limited  within  any  certain 
niiirked  boundaries,  wliicli  remain  the  same  at  all  times  and  in  ail  situations. 
If  they  are  such  as  unnecessarily  to  vex  and  harass  foreign  lawful  commei  ::e, 
foreign  nations  will  resist  their  exercise.  If  they  arc  such  as  are  reasonable  and 
necessary  to  secure  their  laws  from  violation,  they  will  be  submitted  to. 

In  dilTerent  seas  and  on  dill'erent  coasts  a  wider  or  more  contracted  range  in 
which  to  exercise  the  vigilance  of  the  Government  will  be  assented  lo.  Thus  in 
the  Channel,  where  a  very  great  part  of  the  connnerce  lo  and  from  all  the  north  ol 
IJirope  passes  through  a  very  narrow  sea,  the  seizure  of  vessi'ls  on  suspicion  of 
attempting  an  illicit  trade  must  necessarily  be  restricted  to  very  narrow  limits;  but 
on  the  coast  of  South  America,  s.'idom  fre(iuentpd  by  vessels  but  for  the  purpose 
of  illicit  trade,  the  vigil.ance  of  the  (iovernment  may  be  extended  somewhat  further, 
and  foreign  nations  submit  to  such  regulations  as  are  reasonable  in  themselves  and 
are  really  necessary  to  secuic  that  monopoly  of  colonial  commerce,  which  is 
claimed  by  all  nations  holding  distant  possessions. 

If  this  right  be  extended  too  far,  the  exercise  of  it  will  be  resisted.  It  has  oc- 
casioned long  and  frequent  contests  which  have  sometimes  ended  in  open  war. 

That  justifies  the  observations  you  have  made,  Mr  President. 

The  English,  it  will  be  well  recollected,  complained  of  the  right  claimed  by 
Spain  to  search  their  vessels  on  the  high  seas,  which  was  carried  so  far  that  the 
GuardaCostas  of  that  nation  seized  vessels  not  in  the  neighbowrhood  of  their  coasts. 
This  practice  was  the  subject  of  long  and  fruitless  negotiations,  and  at  len'^th  of 
open  war.  The  right  of  the  Spaniards  was  supposed  to  be  exercised  unreasonably 
and  vexatiously,  but  it  never  was  contended  that  it  could  only  be  exercised  within 
the  range  of  the  cannon  from  their  batteries. 

Indeed,  the  right  given  lo  our  own  revenue  eutters  to  visit  vessels  fourlea-'ues 
from  our  coasts  is  a  declaration  that  in  the  opinion  of  the  American  (Jovernment  no 
such  principle  as  that  contended  lor  has  a  real  existence.  Nothing,  then  is  lo  be 
drawn  fromihe  laws  or  the  usages  of  nations,  which  gives  tothis  |}arlof  thecontract 
before  the  court  the  very  limited  construction  which  the  plainlilF  insists  on    or 
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which  provps  thai  the  seizure  of  the  Aurora  by  the  Poilu-uese  Rovernor  was  an  act 
of  lawless  violence. 

That  very  extract  —  I  think  the  whole  of  it:  at  all  events  the  most  sub- 
stantial part  of  it— was  quolea  by  Lord  Chief  JusticeCockburn  of  England  in 

delivering  bis  judgment  in  the  very  celebrated  and  rather  recent  case  of 
the  Queen  vs."  Keyn.  It  is  found  in  the  Exchequer  Heporls.  I  do  not 
know  but  mv  learned  friends  may  have  it  in  their  possession.  I  find  that 
I  have  it  here  myself.  The  part  to  whidi  I  particularly  refer  will  be  found 
on  page  1  iO.     Lord  Chief  Justice  Cockburn  says. 

Hitherto  legislation,  so  far  as  relates  to  foreigners  in  foreign  ships  in  this  part 
of  the  sea  lias  Ikvi.  eonlincd  to  the  maintenance  of  neutral  rights  and  obligations, 
the  prevention  of  breaches  of  the  revenue  and  lisliery  laws,  and,  under  particular 
circumstances,  to  cases  of  collision.  In  the  two  lirst,  the  legislation  is  altogether 
iiTP^pective  of  the  three  mile  distance,  being  founded  on  a  totally  dillerent  principle, 
viz  the  ri-ht  of  llio  slate  to  lake  all  necessary  measures  for  the  protection  ol  its 
lerrilorv  and  rights,  and  the  prevention  of  any  breach  of  its  revenue  l<ws.  This 
principle  was  well  explained  by  Marshall.  0.  J.,  in  the  case  of  Church  v.  llubbart. 

And   be   tiien  cited  the  passage  which  1  have  jusl  read  from  that 
decision. 

The  Tribunal  thereupon  adjourned  until  Tuesday,  April  23  th,  1893. 


NOTICE 


On  the  18lh  April  1893  a  notice  of  wliioii  the  following  is  a  copy  was 
sent  by  llie  United  States  Agent  to  the  arbitrators  : 

In  view  of  certain  misleading  slatonients  in  llio  London  newspapers,  tiie  Agent 
of  tiio  United  Slates  dosires  to  inform  llie  Arbitiatois  of  the  reasons  given  by  liini 
to  the  British  Afionl  for  iiis  action  in  withdrawiriir  from  thr  joint  arrangement  for  a 
daily  sliorllianil  report  of  the  proceedings  of  liie  'I'ribnnai.  I'ndiT  dale  of  llie  tOth 
instant  he  informed  the  British  Agent,  in  view  of  the  experience  then  had,  that  the 
main  object  of  the  arrangement,  namely,  to  lay  before  the  Arbitrators  the  argn.nent 
of  counsel  early  on  the  day  folhjwiiig  their  di'livery,  had  failed ;  that  the  counsel  of 
the  United  States  had  found  the  rejiorls  of  the  arguments,  as  [ninled,  so  far  from 
correct  as  lo  make  them  in  great  measure  useless,  and  that  the  burden  imposed  on 
them  of  revision  was  an  intolerable  tax  upon  their  time.  The  report  of  the  liist 
week's  argument  (.\pril  -Ith  to  7th)  had  not  been  revised  and  put  into  intelligible 
shape  before  the  motion  upon  which  they  bad  been  made  bad  been  delinili.'ly  deci- 
ded by  the  Tribunal;  and  tbcy  have  not,  in  fad,  up  lo  this  date  been  laid  before 
the  Tribunal. 

As  no  change  in  the  existing  arrangements  was  proposed  by  thi>  British  Agent, 
the  Agent  and  Counsel  of  the  United  States  felt  it  their  duty  to  withdraw.  The 
question  of  expense  did  not  enter  into  the  consideration  of  the  subject. 

Having  regard  to  tlie  statement  in  the  above  notice  tiiat  "  no  change 
in  tile  existing  arrangemonls  was  proposed  by  the  Britisii  .\gent  "  it  is 
thought  desirable  tiiat  tiie  whole  correspondence  should  be  placed  before 
the  arbitrators.  The  following  is  a  copy  of  the  correspondence  which 
passed. 


Paris,  April,  lOth  1893. 


Dear  Mr  Tupper, 


I  regret  to  have  to  inform  you  that  the  experience  of  the  past  week,  in  the  effort 
to  produce  a  daily  verbatim  report  of  Ihe  proceedings  of  the  Tribunal  of  Arbitra- 
tion, has  not  proved  satisfactory.  The  main  object  had  in  view,  namely  lo  lay 
befon- the  Arbitration  the  arguments  of  Counsel  early  on  the  day  following  their 
delivery,  has  in  great  measure  failed.  The  Counsel  of  the  United  States  find  the 
reports  of  their  arguments  as  jjrinled  so  far  from  correct  as  to  make  it  in  groat 
measure  useless,  and  the  burden  imposed  upon  them  of  revision  is  an  intolerable 
lax  upon  their  time;  and  this  of  itself  is  a  suflicent  reason  to  make  it  desirable  that 
Ihe  present  arrangement  be  abandoned. 

Up  to  tiie  present  writing  we  have  not  received  from  your  side  the  first  reading 
of  the  unrevised  proof  of  either  the  first  or  any  other  succeeding  day.  Alter  it 
is  received  we  sliall  havi>  numerous  corrections  of  our  own  lo  make  before  it 
goes  to  the  printer.  It  is,  therefore,  plain  that  the  revised  proof  will  not  be  ready 
to  lay  before  Ihe  Arbitrators  until  they  have  considered  in  secret  session,  and  pos- 
sibly decided,  the  motion  upon  which  the  arguments  have  been  made. 

I  do  not  wish  lo  impute  neglect  or  inefliciency  to  any  one.  I  merely  stale  that 
the  system,  which  we  attempted  with  some  misgivings,  has  proved  entirely  unsatis- 
factory and  should  he  abandoned.  I  have,  therefore,  lo  propose  that  we  at  once 
give  nolice  lo  Ihe  firm  of  short-hand  reporters  and  the  printers  that  the  elVorl  of 
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furtlier  joint  reporting  come  to  an  end;  tliat  we  perfect  and  print  the  proceedings 
ol'tlie  past  wook;  that  wo  sotllo  with  tlie  shorthand  llrm  and  printers  on  mutually 
satisfactory  terms ;  and  that  any  further  reporting  will  bn  left  to  each  Agent  to  be 
done  in  such  manner  as  ho  shall  see  fit  for  the  convenience  of  the  respective 
Counsel. 

Very  truly, 

John  W.  Foster. 


Paris.April  Hth,  189;). 


Dear  Mr  Foster, 


I  beg  to  arknowledfie  the  roceipl  of  your  letter  of  the  lOlh.  April. 

1  regrel  the  di'lerniinalion  you  have  rraeliod  respccling  the  daily  reports  of  the 
Arbitration  procoedini^'s.     I  trust  you  will  ■/wv,  this  subject  reconsideration. 

I  am  glad  to  observe  that  you  make  no  eoniplainl  re-iiniin},'  tiie  actual  shorthand- 
writing.  Messrs  Cberor  Bennett  and  Co's  repi)rting  is,  1  believe,  considered  as  per- 
fect as  it  is  possibles  to  procuri;  anywhere.  Their  lranscrii)ts,  1  am  informed,  are 
invariably  used  in  all  the  English  Law  Courts.  The  correct  printing  of  these  trans- 
cripts is  therel'ore  alone  concerned. 

In  my  opinion,  considering  the  difference  of  language  and  the  very  great  pres- 
sure of  time,  the  work  already  done,  I'.oes  Messrs  Chamerot  and  C»  credit. 

These  gentlemen  cannot  yet  bo  s.  id  to  have  bad  a  fair  trial.  I'rom  the  marked 
improvi'meni  shown  in  each  succeedingday  1  am  led  to  hope  that  in  a  very  few  days 
the  reports  will  In'  (juile  satisfactory. 

Touching  the  biudon  of  the   correction  of  pi f,  up  to  the  present  time  it  has 

not  been  found  necessary  to  ask  the  British  Counsel  to  revise  their  speeches  at  all. 
The  corrections,  which  are  principally  typographical  and  grannnatical,  have  been 
readily  made  by  one  of  our  staff  who  heard  the  arguments.  If  this  work  becomes 
too  heavy  to  be  executed  in  the  short  time  available,  tin;  .d)ject  in  view  would  be 
well  worth  the  expense  of  employing  a  s|iecial  reader. 

The  British  Covernment  attach  great  iniportanci^  to  an  acetirato  verbatim  record 
of  the  actual  arguments  used,  and  in  view  of  their  value  to  the  Tribunal  and  their 
obvious  utility,  I  trust  you  may  yet  see  your  way  to  continue  the  present  arrange- 
ment. 

Yours  very  truly, 

CUAHLES  H,   TUPPEB. 


I'aris,  April  12tli,  1893. 
Dear  Mr  Tapper, 

Your  letter  of  the  II th  instant  respecting  the  shorthand  reports  has  been  recei- 
ved and  duly  considered. 

After  .again  submitting  the  subject  to  the  Counsel  of  the  United  Stales,  and  taking 

their  views  thereon,  I  regret  to  say  that  1  am  constrained  to  adhere  to  the  proposal 

contained  in  my  letter  of  the  10th  instant. 

Very  truly, 

JouN  W.  Foster. 


Hon.  Chas.  H.  Tupper,  etc.,  etc.,  etc. 


roceedings 

n  mutually 

kgcnt  to  be 

respective 


ITER. 


Wi. 


ports  of  the 
ion. 

siiortlmnil- 
■icd  as  poi- 
(iriiicd,  are 
Iheso  Irans- 

fii'i'at  pres- 

il. 

tiic  marked 

ly  few  days 

:  limo  it  has 
■ehcs  al  all. 
I,  iiavo  been 
I'k  becomes 
w  would  Ijo 

atiiii  record 
111  and  their 
ijiit  arrange- 


EB. 


1893. 


been  recei- 

.,  and  taking 
the  proposal 


ER. 


809  — 


FOURTEENTH  DAY.    APRIL,  25",  i893 


Sir  Richard  Webster.  —  .Mr  President,  of  course,  we  are  very  much 
concerned  at  Icaniin};  liiat  the  Tribunal  cannot  be  properly  conslilulcd 
to-day.  In  all  probability,  the  Tribunal  will  think  that  the  best  course  to 
adopt  would  be  in  some  way  to  lix  such  a  day  thai  Lord  llannen  will  have 
no  anxiety  as  to  the  meeting  and  will  be  really  restored  to  health ;  because 
it  would  be  lamentable,  after  all  the  pains  which  the  Tribunal  has  taken, 
if  there  was  anytliinjj;  like  a  failure  of  procedure  in  consequence  of 
illness.  I  think  1  may  say  that  I  speak  with  the  concurrence  of  ray  lear- 
ned friends  and  myself  that  we  would  fall  in  with  any  arrangement  which 
would  meet  the  views  of  the  Tribunal,  being  only  anxious,  as  soon  as  we 
can,  as  indeed,  I-am  sure,  you  are  yourselves,  to  resume  our  labours. 

Mr  Phelps.  —  I  need  only  say  that  we  shall  very  cheerfully  assent  to 
any  arrangement  that  the  Tribunal  propose;  and  I  quite  concur  with  my 
learned  friend. 

The  President.  —  The  Tribunal  quite  concurs  with  the  feelings  that 
you  have  expressed;  and,  on  account  of  the  sickness  of  one  of  our  Arbi- 
trators, Lord  Hannen,  who  is  unable  to  be  present  with  us  today,  the 
Tribunal  orders  we  should  adjourn  till  Tuesday  next,  May  the  2nd,  at 
11.30. 

[The  Tribunal  accordingly  adjourned.] 


FlFTEKNTFl  DAY.  MAY  2^",  1893 


The  President  —  MrCarlor,  wo  aro  ready  lo  hoar  you. 

Mr  Garter.  —  Mr  Prusidcnl.  nl  llii'  lasl  silliii^i)!'  Hie  Trihiinal  at  whirli 
argument  was  heard,  a  (|ueslioii  was  addressed  lo  iiie  \i)  llie  learned 
President  in  llie  course  ol"  my  argumnni,  wliicli  l-did  nol  al  llie  moment 
precisely  understand,  or  1  should  iiave  answered  it  al  thai  time.  I  thought 
it  liad  more  |iai'tii'ular  leleieiiii;  lo  llie  eoiislrui'lion  lo  he  |daeed  upon 
.\rlicle  Vil  of  the  treaty,  and,  Iheret'ore,  said  thai  I  would  post|)onc  my 
answer  to  it  until  1  came  to  treat  of  thai  Arliilc. 

While  I  was  en;,'a};ed  in  the  discussion  on  the  (|uestion  of  jjroperly 
in  the  seals,  and  ncai  the  close  of  'iiy  argument  upon  that  question,  I 
dwell  upon  Hie  "onsideralion  that  •iie  firoiinds  and  reasons  of  my  argu- 
ment in  sr.|)port  of  the  proposition  thai  the  I  nited  Stales  had  a  property 
interest,  were  grounds  and  reasons  nol  sellish  to  the  United  Slates,  but 
which  inleresled  Ihe  whoh;  world;  thai  the  pio|)erty  was  one  in  whicli 
the  whole  world  had  a  benclicial  interest.  The  cpicstion  which  was 
addressed  lo  ni(!  was  whether  that  properly  interest  was  of  tlu!  ivind  men- 
tioned lU  (pieslion  5  of  the  Treaty,  or  whether  il  was  a  (pialilied  properly 
interest  of  a  dilTereiit  kind.  I  should  he  misunderstood  if  1  gave  the 
idea  that  the  properly  interest  of  the  United  Slates  which  we  assert  in 
the  seals  were  anylhin:;  else  than  a  full  and  compleh;  interest.  The 
grounds  upon  which  we  support  Ihal  inler("sl  are  indeed,  among  other 
things,  Ihe  common  inlcrosl  of  mankind  in  the  seals,  which  can  be  worked 
out  and  made  available  lo  mankind  only  through  Ihe  inslrumenlality  of 
awarding  a  proptu'ty  interest  to  Ihe  United  Stales.  Hiil  that  properly 
interest  when  awarded  is  in  no  respect  diflercnt  from  a  properly  interest 
as  held  under  any  other  circumstances.  II  is  a  full  and  absolute  properly, 
entitled  lo  all  Ihe  protection  of  property,  and  which  confers  upon  Ihe 
owner  all  the  I'ighls  which  properly  under  any  circiinislances  confers.  II 
is,  therefore,  the  sort  of  properly  interest  nKiiitioiied  in  the  5lh  question 
submitted  under  the  Treaty. 

I  now  resume  my  argument  al  the  point  al  which  I  left  il,  upon  the 
question  whether,  assuming  that  the  United  Stales  has  a  properly  in 
seals  or  a  properly  interest  in  the  industry  which  il  mainlains  upon  the 
Pribilof  islands,  il  has  a  right  to  protect  that  properly,  or  that  properly 
interest,  whcii  necessary  liy  the  einploynnml  of  reasonable  force  upon  the 
high  seas.  I  had  supported  my  view  by  showing  that  il  was  the  necessary 
consequence  of  the  award  of  such  a  right  that  there  was  no  other  way  in 
which  a  nation  could  protect  its  rights  when  invaded  upon  llie  high  seas 
except  by  the  employment  of  force.  I  had  undertaken  lo  show  that  that 
was  the  universal  uielliod  nations  pursued,  and  1  had  illustrated  my  view 
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by  refercnre  to  many  instanees,  most  of  thorn  of  the  class  of  bclli{;ereiit 
riijhis,  w  in(!  was  thus  employed  by  a  nation  on  (lie  hifj;h  seas  to  pre- 

vent ai.^  inv.i.^ion  of  its  rii^hts. 

Tilt  aiswer  inliiiiated  lo  that  view  in  a  pari  of  the  argument  of  Great 
Britain  is,  that  the  instances  in  N\liirli  a  nation  may  employ  force  on  the 
high  seas  (o  protect  its  rights,  and  lo  capture  the  vessels  by  means  of  Ihc 
employmoiil  of  force,  are  liiiiilcd  lo  cases  of  belligerency ,  and  do  not  exist 
ill  pence.     I  proceeded  to  show  Ilia!  that  was  not  Ihe  case,  that,  although 
III''  instances  were  more  frequent  in  time  of  war  when  Ihc  employment  of 
force  was  resorled  lo,  still  whenever  necessity  occurred,  which  was  Ihe 
sole  foundalion  of  Ihe  riglil,  it  was  resorled  to  in  peace  just  as  much  as 
in  war.     I  alluded  in  support  of  Ihal  view  lo  Ihc  decision  of  Mr  Cdiief 
.luslice  Marshall  in  llie  supreme  Courl  of  Ihc  United  States,  m  the  case  of 
Chiirrh  i\  lliihh";!,  wiiich  was  a  case  where  a  nation  had  established  a 
regulation  foi'  IJie  purpose  of  prevcniiiig  an  invasion  of  its  colonial  Irade. 
A  vessel  of  another  coiiiilry  coiiteniplaling  an  enter|»rise  of  an  illicit  cha- 
racter in  violation  of  IIk!  exclusive  right  of  this  nation  lo  colonial  Irade, 
was  found  outside  Ihe  lliiee  mile  limit,  actually  engaged,  however,  in  an 
attempt  lo  carry  on  this  prohihiled  trade.     She  was  seized,  carried  in  o 
and  condemned,  and  that  condemnation  was  fully  supported  by  the  sup- 
reme  Court  of  the  United  Stales;  and  not  only  was  Ihe  condemnaliDU 
itself  supported,  but  Ihe  regulation  which  had  been  adopted  in  reference 
to  it  was  also  supported.     That  decision,  I  had  also  occasion  lo  say,  had 
cell  cited  with  approval,  and  extended  citations  from  it  read  with  apjiro- 
,al  by  Lord  Chief  Justice  Cockhurn,  of  the  Court  of  Queen's  Bench  in 
Kngland,  in  giving  his  ojiinion  in  the  case  of  Die  Quern  r  f\'ei/i>.     With 
the  citation  of  those  commanding  authorities  I  might  well  leav(   the  sub- 
ject.    That  decision,  in  the  narrowest  view  of  it,  fully  sustains  any  em- 
ployment of  force  by  a  nation  in  lime  of  peace  upon  the  high  seas,  for 
Ihe  purpose!  of  arresting  and  capturing  a  vessel  which  is  actually  engaged 
in  an  invasion  of  its  rights.     That  proposition  is  fully  supported  by  the 
decision  itself,  and  the  passing  of  regulations  for  the  purpose  of  govern- 
ing the  exercise  of  that  right  is  also  supported  in  the  opinion  which  is 
given. 

It  is,  however,  true,  and  a  distinction  is  to  be  noticed  here,  that  regu- 
lations designed  to  govern  the  exercise  of  this  right  of  self  defence  some- 
times go  a  step  further  than  the  mere  making  of  provision  for  the  sei- 
zure and  capture  of  a  vessel  on  the  high  seas.  When  she  is  actually 
engaged  in  an  offence  against  the  laws  of  the  nation  which  undertakes  the 
seizure,  they  sometimes  go  a  step  further  than  that,  and  make  the  con- 
duct of  a  vessel  when  she  justilies  a  suspicion  by  her  conduct  that  she  is 
intending  an  illicit  or  prohibited  trade,  or  intends  any  other  violation  of 
the  laws  of  the  nation  itself,  an  olTence,  although  in  point  of  fact  it  might 
be  true  that  the  vessel  was  not  actually  engaged  in  a  violation  of  the  laws 
of  the  nation  adopting  such  a  resolution.  Now  when  these  regulations 
go  to  that  length,  they  do  go  beyond  the  mere  right   of  employing  force 
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and  enter  the  field  of  legislation,  and  assume  a  limited  and  qualified 
right  lo  make  laws  operative  upon  the  high  seas.  That  is  the  nature  of 
regulations  of  that  sort  when  Ihey  undertake  to  regard  acts  as  olTences 
which  are  not  in  their  nature  necessarily  offences.  If  a  vessel  is  actually 
engaged  in  an  attempt  to  carry  on  a  prohibited  trade  with  a  nation's  co- 
lony, that  (tct  is  necessarily  of  itselfa  violatiou  of  the  rights  of  that  na- 
tion, but,  if  she  is  not  doing  lliat,  if  she  happens  lo  be  involved  in  circum- 
stances which  throw  suspicion  upon  tiie  nature  of  the  enterprise  in  whicii 
she  is  engaged  and  justify  a  suspiciou  that  she  is  really  contemplating  a 
prohibited  trade,  if  there  is  a  regulation  whicii  makes  that  conduct  of  it- 
selfa crime,  that  we  must  admit  is  a  piece  of  legislation  which  assumes 
the  right  (a  limited  right  it  is  true)  of  passing  laws  operative  upon  the 
high  seas. 

Now,  all  the  doubt  and  all  the  controversy  which  has  arisen  in  refer- 
ence to  this  question  of  tiie  exercise  by  a  iNalion  of  the  riglit  of  self- 
defence  upon  the  high  seas  turns  upou  the  validity  of  regulations  of  that 
sort,  when  they  go  beyond  the  mere  governing  of  the  right  of  self-defence 
and  prescribing  how  it  shall  l)c  exercised,  and  undertake  lo  make  distinct 
offences.  The  power  of  a  Nation  to  do  tiiat  has  been  disputed,  and  may 
perhaps  still  be  the  subject  of  dispute,  even  wiicn^  it  proceds  only  to  the 
(pialified  and  limited  extent  which  I  liave  mentioned.  It  will  be  observed 
that  this  exercise,  even  of  llie  right  of  legislation  in  the  case  which  I  have 
mentioned,  does  not  involve  an  assumption  of  a  general  antliorily  lo 
legislate  over  the  sea.  It  is  based  strictly  upou  the  right  of  sell'-del'ence, 
and  is  calculated  to  provide  means  by  which  that  right  of  self-defence  may 
be  more  efficiently  exercised  ;  but  nevcrllieless,  it  does  partake  of  the 
(|uality  of  legislation  ;  whether  it  is  valid  or  not  has  been  disputed. 

Now,  tliat  precise  question  ai'ose  in  the  Supreme  Court  of  the  Ihiited 
Stales  in  the  case  called  Rnxe  v.  Hiniph/,  in  the  llh  Crancii,  page  IW. 
Tiie  circumstances  of  that  case  were  substantially  these,  though  I  do  not 
know  that  tlie  Arbitrators  will  find  it  necessary  to  look  them  out.  The 
Freuch  .Vuliiorities  had  made  an  ordiiiauce  proliibiliug  vessels  sailing 
within  2  leagues  of  the  Island  of  Saint  Domingo  in  cerlain  places  and 
under  certain  [conditions.  A  vessel  was  captured  that  iiad  violated  that 
ordinance,  but  the  capture  was  made  outside  tiie  2  leagues  belt.  The 
question  was  whether  that  capture  could  he  sustained  ;  that  is  lo  say, 
whether  a  capture  by  a  Nation  of  a  vessel  upon  the  liigli  smis  whii  li  had 
been  engaged  in  violating  a  municipal  regulation  was  lawful.  Mr  (lliief 
Justice  Marshall  was  of  opinion  that  it  was  not  lawful,  but  a  majority  of 
the  Members  of  the  ('ourt  did  not  agree  willi  him  upon  tlial  point  ;  and  so 
the  point  passed  williont  being  decided.  It  suhseciuenlly  arose  lor  deci- 
sion in  the  case  of  Hudson  v.  Gitesticr,  in  the  (illr  ('.ranch,  page  281  ; 
and  it  was  a  question  in  respect  lo  a  violation  of  llie  same  ordinance.  an<l 
also  whether  Ihe  caplure  had  been  made  outside  of  this  2  leagues  limit. 
This  case  of  Hudson  v.  (iueslier  is  reported  twice.  It  canic  before  Hie 
Supreme  Court  on  two  several  occasions  ;  and  the  facts  upon  llie  last  occa- 
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sion,  which  is  the  one  to  which  I  refer,  or  tlie  proof,  were  different  as  to 
the  locality  of  llie  capture  from  what  it  was  wiien  it  came  before  the  Court 
in  the  first  instance.  But,  in  the  last  instance,  the  evidence  shewed  that 
the  capture  had  taken  place  outside  of  the  2  leagues  limit.  Upon  'h  ■ 
argument  of  the  second  case,  it  was  hchi  (hat  the  capture  was  lawful  bv 
majority  of  the  Court;  and  the  e.vpressious  in  the  opinion  of  Mr  Chief 
.Justice  Mai  hall,  or  his  r/icfa  to  the  contrary  effect,  were  overruled ;  and, 
therefore,  so  far  as  the  Supreme  Court  of  the  United  States  is  concerned, 
it  is  held  that  Itcgulalions  of  the  cliaracier  I  have  mentioned  even  when 
they  go  beyond  s(ip|iorling  lhe  strict  case  of  capturing  a  vessel  that  is 
actually  engaged  in  a  violation  of  the  rights  of  a  nation,  and  even  ulthougli 
she  is  on  the  high  seas.  —  (lii<  case  supports  a  decision  to  the  ellcct  that  a 
regulation  going  fiirtlior  ilian  that  and  consliliiting  a  iirohibitod  area 
wiihiii  which  a  vessel  shall  not  come  whelhor  upon  an  act  of  a  rightful  or 
of  a  wrongful  nature.  i>;  in  accordance  \^ilh  law. 

Now,  let  me  say,  liowevi-r,  thai  lhe  I'lnlcd  Stales  upon  this  argument 
avoids  all  controversy  of  (hat  sorl.  We  do  not  ask  for  lhe  application  of 
any  doctrine,  even  although  we  migh!,  lo  lhe  elfecl  that  we  can  establish 
any  j/arlicular  area  on  the  high  seas  and  exclude  the  vessels  of  other  na- 
tions from  it.  We  do  nol  ink  to  liave  il  determined  that  we  have  the 
right  to  say  that  the  offence  of  peiagi.'  sealing,  when  <'om!nitte(!  by  oilier 
vessels,  is  a  crime  I'or  which  we  <an  punish  the  cili/.ens  of  that  uiiliun, 
because  that  would  be  legislaliiig  I'.ir  lli(>  seas.  We  do  not  ask  for  a  de- 
cision that  we  c;iii  make  a  law  and  eiilbrce  il  U\  wiiich  we  could  coiulemn 
a  vessel  thai  had  been  engaged  in  pelagic  sealing  though  the  offence  had 
been  completed  and  lhe  arrest  and  conviction  was  for  a  past  and  com- 
pleted offen(!e.  \Vc  assert  no  right  of  Ihat  sorl,  allhough.  under  tliesc 
decisions,  we  might  do  it.  The  doctrine  maintained  bylheUnited  Stales 
simply  anioimis  lo  this;  that,  whenever  a  vessel  is  caiighl  red-handed, 
/i'(/(/)'tnlc</c/ir/ii.  in  pelagic  sc'iliiig,  lhe  (iovernnient  of  the  United  Slates 
has  lhe  right  io  seize  her  iuul  capture  her:  Ihat  is  lo  say,  she  has  lhe 
right  lo  employ  reasonable,  necessary  force  for  lhe  purpose  of  prolecliu"- 
in  lhe  only  way  in  whicii  she  can  proiec!  her  properly  in  (he  -eals.  or 
her  property  in  lhe  induslry  which  >h(!  niiiintiiins  on  lhe  islands.  That 
is  lhe  extent  other  assertion. 

Now  if  she  cannot  protect  it  in  thai  wiiy  is  il  possible  for  her  (o  protect 
i(  a(  nil.  My  iugum(>nl  assume-;  Ihal  I  have  been  -.iicce-^sfn!  in  showing 
Ihat  the  United  S(ii((>s  have  a  properly  interesl  in  these  seals  wherever 
Ihey  are  upon  iju'  iiioh  seas  as  well  as  u[)on  (he  land,  or  if  nol  that  sb  ' 
has  a  properly  interesl  in  the  induslry  wliich  >Ui:  corrio  on  at  the  I'ribi- 
loff  hhinds  which  she  is  enlilled  lo  proi"<(. 

The  practice  of  pelagic  seiding  we  Inivr;  shown  is  desirncliv.'  (if  either 
or  both.  .\  United  Stales  ci'iiiser  (iuds  a  vessel  aclually  eni;a<'ed  in 
deslroying  those  seals,  the  properly  of  lhe  t.'niled  Slalcs  if  \ou  please. 
Showiirns  her  oil",  cdnuiiands  her  lo  ilesisi  from  lhe  trespass  in  whicli 
she  in  engaged. 
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Suppose  Hie  vessel  refuses,  wlial  is  to  be  done  llien?  Is  the  cruiser 
to  allow  lier  lo  proceed  in  Ihe  execution  of  her  trespass  —  stay  by  her, 
follow  her  into  some  port  and  there  seek  redress  in  llio  municipal  lrii)u- 
nalsof  some  powci'  —  arc  wedriven  to  that  I  That.ol  course, would  in'  wholly 
ineircctive,  and  if  it  were  ell'cclive  in  any  decree  oi'  any  instance,  it  would 
re(piiro  the  entire  Navy  of  Hie  Lniled  States  to  carry  it  fully  out.  Von 
would  have  Id  have  a  ship  of  war  for  every  pelagic  sealer.  That  is,  of 
course,  absoliiicly  incU'eclive.  Nor  docs  it  comport  with  the  dijtnily  of  a 
nation.  No  nation  has  ever  yet  doii;iic(l  in  Ihe  delciice  and  protection 
ol'ils  rights  upon  the  hi^h  seas  lo  wait  till  il  could  rcsorl  to  the  municipal 
Iribiiiial  of  some  power  and  tlicre  seek  to  oldaiii  such  Justice  as  it  could. 

One  other  resort  migiit  be  suggested.  Voii  might  say  that  llic  Govern- 
ment of  tlic  lniled  States  might  make  Ihe  conduct  of  these  Canadian  pela- 
gic sealers  under  such  circumslances  tlie  siilijecl  of  complaint  to  ureal 
Hritain  herself.  What  should  she  say  lo  Great  itiitaiu.'  Ask  her  lo  prohibit 
this  conducl.'  How  could  (ireal  Hrilain  prohibit  it?  Only  by  employing  a 
part  of  her  Heel  lo  do  it.  is  il  Iho  business  of  a  nation  to  furnish  a  force 
lo  protect  Ihe  rights  of  another  nation?  Would  iiol  the  prompt  answerof 
(ireat  Hrilain  be  under  such  circumstances,  "This  is  not  our  act;  we  do  not 
adopt  this.  We  agree  lliul  you  iiave  a  propcrlv  in  Ihese  seals.  We  do 
not  command,  aid.eiicourageor  in  any  mode  assist  the  action  of  these  pelagic 
scalers,  if  linn  are  trespassing  on  the  rights  of  the  IJnitcd  .'>tales.  is  Ihe 
lniled  Slates  so  feeble  thai  ilcaiinol  defend  ilsriglils  uponllie  high  seas?" 
What  answer  could  I  he  I 'niled  Stales  make  to  such  aneiKpiiryaslhat?  .\o, 
lliere  is  no  other  way  by  which  a  nation  can  protect  its  ri^liis  upon  Ihe 
high  seascxcept  by  theeiii|)loyiiienl  of  force  —  force  eniplo>ed  as  an  indivi- 
dual would  employ  il  —  force  not  derived  from  any  law  whatever,  but 
force  derived  from  Ihe  fad  tlial  you  have  a  rigid  wliiih  somebody  else  is 
engaged  in  coiiimitling  a  Ircspass  upon  —  a  trespass  which  you  caiirhd 
|ii'eveiit  ill  any  other  way  except  by  Ihe  cniployemeiil  of  force. 

These  riglils  frecpieiitiy  asserted  in  lime  of  war.  are  not  so  fre(|iiciilly 
asserted  in  liiife  of  peace,  but  only  because  tlu'  necessity  for  il  d(M>>  not 
so  fre(piently  arise,  bul  still  they  are  as-;ei'le(laiid  iiiusi  beasserleil — ussei- 
led  whenevera  nation  wants  lo  prolecl  with  efticieiicy  her  colonial  trade  — 
asserted  whenever  a  nalioii  want-'  to  protect  with  efticienry  her  revenue 
laws  against  smuggling  by  citi/ens  id' other  nations  —  asscrb'd  whenever 
site  wishes  to  enforce  with  el'ticieiicv  in  lime  of  contagion  her  (|uaraiitine 
laws  —  whenever  indeed  an  inslamc  aris(>s  in  which  the  rights  or  the 
property  of  a  nation  may  be  endangered  or  iiiiperilled  by  Ihe  acts  of  other 
cili/ens  upon  the  high  seas,  whether  in  peace  or  war,  there  is  occasion 
for  Hie  einploymenl  of  force.  Now  upnii  tin's  point,  without  going  into 
any  fuiihcr  ilisciission,  as  I  wish  lo  be  more  precise  I  have  drawn  up  a 
series  of  propositions  which  embract!  Ilii'  views  enlcrlained  and  asserted 
by  the  goveriiiiient  of  the  Inited  Slates  npiui  these  points. 

I'h'st.  Till'  lenlliii  V  <<!'  a  ii;ill(iii  rulisisls  ol  llie  liiiid  willijn  iN  ilinriiniiMi  iiinl 
wliiil  lire  I'litniiiiHilv  ciiIIimI  iI-;  li'niliii'i,'il  wiilri-.  whic-li  rmliiin'e  iiilerloi' jiiill.;,  m- 
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bays  nearly  oncloscd  bv  its  Icrrilory,  liul  cuiiiit'clcd  willi  Ilie  sea  liy  headlands  sn- 
paialeii  by  sIkhI  dislanci's.  and  a  nairiiw  lu'll  ol'  llic  iipen  stsi  aloii;;  liii'  slioic,  of 
(lie  widlh,  as  ((iniiiuiiily  allowed  ol'  llirei'  nillc'^,  or  a  cannon  sliol. 

Second.  The  exercise  of  llie  suverel^'ii  le),'islalive  |Powei'  cil'llu'  iiiiljon  is  limiled 
lo  ils  lei'iilory  as  above  described  cxcepl  in  special  instances  wlieic,  lirr  reasons  of 
nocessily,  a  nation  may  exercisea  limiled  |ei;islalive  power  over  iieli;ld)onrin^'  parts 
of  liie  sea  beyond  llie  narrow  bell  al)o\e  iiii'iilioned,  Ontside  of  llie  lerrilory  of 
the  nation,  its  laws,  as  laws,  huve  except  as  above  mentioned,  no  opeiatioii  or 
etlecl.  The  slii|)S  of  a  nation,  however,  are,  even  when  on  the  bi^li  >eas.  deemed 
to  be  a  pari  of  its  territory. 

Third.  Noi'  can  a  nation  with  the  special  exci'plioii  above  meiilioned  lake  any 
action  ontside  of  its  leiriloiy  tor  (lie  |iiir[iose  of  eiilcueini.'  II-.  laws,  or  pimishinjr  a 
breach  of  lh(!ni.  Ils  wiils,  or  (dlier  processes,  or  orders  of  Ils  (lonrls.  cannol  he 
lawfully  executed  outside  of  lU  lerrilory. 

fourth.  Two  sovereiffn  iialloiis  laiinol  exist  lo-el|iei-  upon  liiesanie  land.  Tiie 
sovercij;nly  of  one  must  necessarily  yielil  lo  thai  id'  Ihe  oiher.  Itul  all  sovcrei^rn 
nations  may  co-exist  upon  Ihe  seas.  Tlley  may  ^ro  and  be  there  ;is  Indiviilual  |ier- 
sons  upon  terms  (d'  abs(dule  eipiality.  In  le^'al  cmilemplation  they  are  lliere  when- 
ever the  interest  which  they  are  bound  lo  defenil,  such  as  their  properly,  liieir 
citizens  or  Ihe  property  of  their  citizens  are  lliere. 

Fifth.  In  the  jnsi  defence  of  Ils  existence,  n\-  its  rii;hls,  a  nation  may  employ, 
anywhere  upon  the  hlj.di  seas.  a;^alnsl  those  who  attack  ilsexistence  ru' lijilits.  su(di 
force  as  may  be  necessary  and  ii'asonahle.  This  is  a  sidf  evident  i)roposilioii  ;  foi', 
inasniurb  as  a  nation  cannot  prevent  invasion  of  ils  rights  upoe  llie  hij;b  seas  by 
legislation,  and  by  judicial  proceedings  to  enforce  legislation.  If  W()uld  be  absolutely 
wilhont  means  for  protecling  llieni,  unless  il  had  the  power  (d'  necessary  self-de- 
fence. Any  suggestion  that  il  miglil  iiislilule  civil  suits  against  trespassers  in  Ihe 
municipal  courts  of  olhern.Llions  would  hiito  no  purpose  Such  proceedings  would 
hc^  wholly  inen'i'ctivc,  and  would,  besiiles,not  comport  w  ilhihe  dignity  of  the  nation 

Sixth.  Till'  action  of  the  oflicers  and  agents  (d'  .<  nation,  in  exendsing  this 
right  of  necessary  self-defence,  may,  and  should,  he  govoriied  by  rules  and  regu- 
lations, which  may  according  to  the  Inleiiial  couslilulion  it  a  ii  dioii,  and  Ihe  dis- 
trihulion  of  ils  powers,  assume  the  form  <d'  I'xeenlive  inslrc.clious,  or  municipal 
laws,  or  rules.  Neither  are  nc'cessary  to  theexislence  of  the  power,  i'bey  serve  to 
govern  Ihe  exercise  oflhe  power  which  C'xists  independently  of  Ihein.  In  consli 
tntioiial  governments,  where  Ihi'  sovereign  power  is  disliihuled  among  diireri  nl 
departments,  such  inies  and  legulalloiis  maybe  necessary.  Killer  governments 
cannol  insist  upon  them. 

S(?ventli.  In  Ihe  exorcise  id' this  power  of  self  deleiice  tin;  nation  irresponsible 
to  oilier  nations  whose  cilizens  may  have  suirered  fioni  its  exorcise.  If  a  iiccr-slly 
is  showi'  for  its  exercise,  ;uid  Ihe  limit.ilions  of  such  necessily  ]i:\\r  been  ohseiNcd, 
Ibe  act  IS  juslllied.  If  olheiwlse,  a  wrong  has  been  eommltled  and  reparalinu  mnsl 
be  made. 

Kglith.  The  capture  by  a  helligerenl  n.ilion  of  lie'  vessels  of  a  neiilral  power 
when  found  carrying  contraband  of  war  or  engaged  in  running  a  bljckadi'  are 
ffiiniliiU'  Instances  of  the  exercise  of  Ibis  right  of  ^elf-dc  feiir(>.  The  rules  derivi'd 
Iriun  llie  praellee  of  leitions  governing  the  I'xercise  of  ^uch  right  of  capture,  with 
such  other  re.isoii''  ules  as  (he  helligerenl  nation  may  preserihe,  are  regula- 
tions desigiicd  to  go.crii  (he  conduct  of  the  oflicers  ,ind  agents  ol  llni  belligerent 
and  to  prevent  abuses  id'  Iho  right  which  would  in.ike  Ihe  lielligei-eni  answerable 
to  (lie  ueulral  nation  whose -hips  have  been  capluiiil. 

The  prize  coi.rls  whii  b  administer  these  lules  alllioiigh  proc(>eding  according 
till'  judiiial  methods,  arc  not  rijaily  courts  administering  justice  belween  man  and 
man,  like  inslaiice  Courts,  Imt  agencies  lor  the  purpose  of  iidorming  the  lielligerent 
sovereign  whether  he  ought  to  sustain  a  capture  as  regular  and  rightful  or  admit  It 
(o  be  a  (respass  and  a  wrong,  for  which  reparation  is  to  he  made,  i/tosi-  v  /limi'lci/, 
opinion  of  ,lobnson  .1  ;  t  ('.ranch  -J,S-J.) 

Ninth.     The  notion  that  this  right  id'  sidl-dclence  is  a  purely  belligerent  right 


.Slfi 


■ 


and  cannot  bo  cxerind  in  limn  of  pnarc  is  unfonndftd.  If  proppnds  upon  the  mani- 
festly erronnous  assumption  that  llio  rijjlits  of  a  nation  upon  llic  seas  cannot  lie 
attacked  or  endangered  except  in  time  of  \\:n\  Tliiit  (ln'  instances  callinff  for 
the  exercise  of  the  rijjht  in  linii'  of  war  an;  more  fuMpiiMil,  and  that  Ihoy  are, 
coniparalively  rare  in  time  of  peace  is  Irne,  bnl  that  tliey  may.  and  do,  arise  in 
lime  of  peace  is  ecpiallytrue. 

Tenlii.  If  il  were  Irue  llial  a  nalioii  eouUl  not  exercise  in  time  of  peaee  any 
acl  if  force  lu  pruleit  iis  rights,  il  would  follow  llial  a  nation  could  not  inlerlere 
with  a  vessi'l  umler  a  liilfereiil  Ihijr  which  was  hoveriuiion  her  coast,  outside  of  (lie 
three  mile  limit  with  an  npiMiIy  avowed  iiileiition  nf  evadinj,' Ihe  revenue  laws  ol 
Ihe  naliiin ;  or  inlerfiM'c  \\  ilh  a  vessi-i  hovcriui:  in  like  manner  and  at  a  like  distance 
from  Ihe  coast  id'  a  nalinn's  enlunv  wilii  an  njienly  avuwiMJ  inlenlion  of  cnjiagins  in 
illicit  trade  with  such  colony ;  el' iiilerfeie  Willi  a  tnreij.'-n  vessel  hovering:  outside 
(dllie  three  mile  limit  on  the  coast  nf  a  penal  colnny  with  an  avowed  intention  ol 
runniui:- in  at  a  favonrahk!  iiuimeni  and  rescuiufr  convicts;  nor,  if  this  were  true, 
could  a  nation  pri'venl  a  lureif;ii  ship  with  an  inl'eelii  us  disease  on  hoai'd  from 
coming  within  a  distaiue  ol  lour  miles  from  a  poll  evi'u  though  il  was  reasonably 
certain  that  the  disease  would  tlirri'by,  and  at  lliat  distance  be  conununieated  to  its 
people. 

Su(di  a  conclusion  would  he  re|ingnanl  lo  ri'ason,  as  well  as  to  the  actual  imnlice 
of  nations. 

fileventh.  The  muiiici|ial  laws  or  rnlesadopledby  nalinus  tognveru  the  exercise 
of  the  right  of  self-defence  are  not  always  rigidij  limited  to  a  rcgulatitui  of  that 
right ;  hut  sometimes  go  further  anrl  seek  to  exerc-ise  a  limited  Irt/is/ntucr  imirc' 
beyond  Ihe  territcu'ial  limits  cd'  tbeniUion.  So  far  as  they  have  the  hitler  pui'iiose  in 
view  they  are  exceptimial,  and  can  he  defended  tmly  n|ioii  groniidsof  special  neces- 
sity. 

Hules  and  regtilalious  providing  lor  Ihe  sei/.iiri'  and  coiidenmalion  of  a  vessel 
actually  engaged  in  running  a  blockade  woulil  he  a  mere  regulation  nf  the  strict 
right  of  self-defence  and  be  oiien  to  no  objection;  but  il  I  hey  went  fnitlierand  ]iro- 
vided  for  Ihe  trial  and  piinisbinenl  nf  the  dfllceis  and  cicw,  or  for  the  seizure  ami 
eoiideninalioii  (d  vessels  I'm- /I'lsl  biiMilie~  nt  a  bliiekade,  they  would  Iranseend  llie 
necessities  of  self  did'ence  and  assiuiie  Ihe  ebaiacler  u\'  Iri/isi  iliaii.  Tile  arrest,  trial, 
and  conviction  of  |iersoiis  fur  aelsdniie  by  lliem  on  Ihe  high  seas,  assume  llii>  right 
of  legislating  for  the  high  seas;  and  the  same  thing  may  be  said  id' a  law  which 
subjects  a  vesstd  lo  seizure  and  cnndeninatinn.  not  bir  a  /)ri:ti',-il  invasion  of  the 
rights  of  a  nation,  bill  for  cme  which  \]:\<  I n  cdiiipleled  and  is  past. 

And  so  also   it    might    Ik iitendeil   that  a  municipal  law   designed  lo  prevent 

smuggling,  or  illicit  trade,  by  piiphibiling  ves-^els  ticim  hiiveiing  within  certain 
prescribed  dist.Tnces  Irniii  the  c(i:i^l,  lianscended  Ibi'  i  e(|uiremeiits  id' necessai  \ 
self-defence  and  partoidi  nf  tin'  (diaiacler  n|  legisliijinii.  'fbe  actual  practice  nl 
nalinus  has  been  nnl  lo  ilraw  a  rigiil  line  JM'tween  the  iwn  ilesiTiptions  nf  |inwer. 
but  In  sanction  reasonable  reslrictinns  and  |irohibiticMis  im|iosed  by  a  nalinii. 
although  partaking  of  the  character  of  Icgislalinii.wlieii  they  were  fairly  designed  In 
secure  Ihe  ])uriinses  niilv  (d  a  just  s(df-defence.  (Oinrcli  \.  Ilnbbarl.  'J  ('.ranch,  -2X1. 
Twelfth.  Hut  it  is  nnl  necessary  bir  Ihe  (Jnveiiiinent  nf  the  Ignited  States  !n 
insist,  nor  does  il  insist,  upon  a  right  In  pnnisb  iudi\iilual  citi/.ens  nf  olbei  nalinii- 
wlin  have  been  engaged  in  pelagic  scaling  as  having  been  guilty  of  a  crimi",  imr 
upon  a  right  lo  seize  ;iiid  condemn  vessels  bir  having  in  /lie  /msi  bei  n  guilty  nl 
pelagic  sealing,  nor  upon  a  right  to  establish  any  area  nt  excliisinu  amniid  any 
part  nt  ils  lerrilnry.  It  insists,  only  that  if  il  be  determined  thai  il  lias  a  pmpeity 
ill  Ihe  Alaskan  seal  herd,  nr  a  prn|ierty  interesi  in  Ihe  industry  which  il  mainlains 
upon  the  I'ribiinf  Island^,  thai  it  fnllnws,   as  a  necessary  conseipieiice.  that  it  has 

till!  light  to  prevent   the   invasion  and  dc-lriiclii I  those  pin|)erly    interests,  or 

eilherof  Iheni,  by  pelagic  sealing,  by  lac  eniplnyinenl  nf  such  Inne  .1-  is  reasonablv 
necessary  to  lliat  end. 

Tbirteenth.  The  (invernincid  of  Ihe  i;nited  States  conceives  th.it,  if  its  conleii- 
lioii  thalil  has  the  properly  interest  abovo-menlioned,  one  nr  hntli,  be  e.itahlished. 
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and  a  vessel  fitted  mil  for  the  purpose  of  pfdapic  sealing  under  whatever  flap,  should 
approach  the  neifrhhoiirliood  of  the  I'rihilof  Islands  and  engafie  in  the  taking  of 
seals  at  st  a,  it  would  have  the  iii;iil  lo  [neveiil  such  lakiiif:  of  seals  in  the  only  man- 
ner in  which  it  would  he  po>sihle  lo  prevent  it, namely  hy  the  capture  of  the  vessel ; 
and  thai  il  can  make  no  dilVerence  whether  such  vessel  he  llinie,  or  four,  or  more, 
miles  from  such  islands;  and  thai  if  such  capture  can  he  made  anywhere  within 
tour  miles  of  saii!  islands,  it  may  lawfully  he  made  at  any  distance  from  the  islands 
where  such  right  may  he  invaded  In  the  same  m.iniier. 

Fourtieiilh,  Tlu!  Uiiiled  Slates  insists  tluil  it  would  have  (he  right  last  above 
mentioned  without  passing  any  municipal  law,  or  adopting  any  municipal  regu- 
lation, to  secure  il,  or  to  govern  its  exercise;  but  it,  at  Iho  same  time,  fiiipposes 
that  the  passage  of  a  law  regulating  thi;  exercise  of  such  right  and  |)roviding  for  a 
mode  of  coiideiiiiiation  of  vessels  seized  would  he  entirely  proper,  and  one  of  its 
reasonable  diilies.  Thai  il  would  mmvc  the  same  just  purposes  as  are  answered  by 
prize  laws,  namely,  lo  give  the  citizens  of  other  nations  notice  and  warning  of  its 
inlenlioiis,  regulate  the  conduct  of  seizing  ol'llc""s,  prevent  injustice  and  oppression, 
and  inform  the  government,  and  other  governments,  respecting  the  regularity  of 
any  seiziiii',  lo  the  end  that,  if  rightful,  it  shonhl  ho  adopted  hy  the  United  Stales, 
and  ac(|uieMeil  in  by  other  governments  which  might  he  iiileresled ;  and,  if  other- 
wise, h(!  repudiated  and  made  the  subject  for  just  reparation. 

Kifteenlli.  In  resiieel  lo  the  seizures  actually  made  and  decrees  of  condemna- 
tion tlii'reon,  llie  United  States  perceives  no  particular  in  which  they  are  irregular, 
unjust  or  not  dclciisiidi!  a<  an  exercise  of  llie  right  of  necessary  self-defence.  II 
does  not  defend  any  seiilence  of  line  and  imprisonment  iin[iosed  u[ion  any  citizens 
of  other  nalions  for  eng.iging  in  pel.igic  sealing;  but  insists  that  any  such  invalidity 
with  which  such  sentences  may  be  aU'ectc^d,  has  no  tendency  to  impair  the  validity 
id'  a  coiidemnalion  otherwise  valid. 

Sixleenlh.  The  familiar  law  of  piracy  illnstralesarid  conlirms  the  foregoing  con- 
clusions. The  lieneral  consent  of  nations  has  sanctioned  \\w  ]ii'actice  of  the  arrcsl, 
trial  and  seiileuce  of  pirates,  even  when  hey  have  not  invaded  any  right  of  the 
naliou  so  dealing  w  ilh  Ihem,  m  ils  citizens,  either  td'  person  or  [iroperty.  Pirates 
are  everywhere  justiciable. 

This  is  an  exieptioiial  iuslance  in  which  nalions  are  permitted  lo  defend  the 
general  order,  seciii  ily.  and  peaci'  of  the  seas.  Hut  it  eanuol  be  doubled  that,  irres- 
pective of  such  general  consent,  and  had  il  never  been  given,  any  nation  would 
have  had  the  right  to  defend  one  ol  ils  own  ships  I'roin  capture  by  pirates,  and,  in 
Ihe  Course  of  suiji  did'eiice,  and  as  a  part  of  il,  lo  capture  llie  piratical  vessel  .ind 
condeniii  il  by  proceedings  in  ils  own  courts. 

Sevenleeiilli.  The  (io\ eriimriil  of  the  I'nited  Slates  tiierefore,  bases  ils  claim  to 
defend  ils  properly  iulere^l  in  Ihe  seal  herd  and  in  lis  industry  iiiaintaineil  upon 
till'  I'rihilof  l>land-.  by  such  force  exerted  upiui  the  high  seas  as  may  he  reasonably 
necessary  lo  llial  end  upon  Ibr  rujlowing  gromnU  : 

I.  riu!  reason  and  iiiMc<>jiy  nf  Ijn:  llihig,  there  being  no  oilier  means  adcrjualc 
lo  Ihe  dideni^e  of  such  riglils. 

•i.  The  [uaclice  and  usage  of  nations  which  always  employs  this  means  of 
defence. 

Tlioso,  llien  aro  llio  jjrniinds  upon  wliicli  (lie  I'liiled  Slates  asserts  its 
riglil  lo  llio  eiii|)lo\mi'iiL  of  reasoiiahlo  force.  If  il  lias  a  properly  in  the 
seals  thai  property  is  invaded  whenever  they  are  attacUed  by  pelagic  seal- 
ers; and  that  property  in  the  seals  themselves,  and  the  necessary  defence 
of  il,  ffives  the  Liniled  Stales  Ihe  right  to  prevenl  that  practice  by  the  arrest 
and  seizure  of  the  vessel.  If  it  should  not  he  decided  that  it  has  a  property 
interest  in  Ihe  seals  Iheniselves,  hiii  has  a  properly  interest  in  Ihe  industry 
which  it  inainlaiiis  in  the  Prihilof  Ishmds,  —  a  rightful,  lawful  and  use- 
fid  industry  —  then  its  right  to  arrest  the  practice  of  pelagic  sealing  in 
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the  sea  docs  not  depend  on  (he  properly  inlercsl  in  the  seals,  bill  upon 
the  I'acl  Ihal  Ihal  praclice  is  destruclive  of  a  righl  wliicli  il  carries  on  upon 
Ihe  land. 

In  order,  Iherefore,  lo  justify  thai  act  of  pelagic  scaling,  il  is  neces- 
sary to  show  Ihat  il  is,  in  ilsclf.  a  right,  and  if  (hal  were  shown,  Ihen  the 
I  niled  Stales  would  have  no  righl  to  interfere  wilii  il;  luil  if  it  is  in  ilsclf  c. 
wrong  —  if  upon  Ihc  fundamental  and  immulable  dislinclions  between 
right  and  wrong  everywhere  prevalent  upon  the  sea  as  well  as  ii-,)on  Ihc 
land  that  act,  destroying  a  useful  race  of  animals,  is  not  defensible  as  a 
right  —  then  interfering  as  il  does  with  the  lawful  rights  -.nd  industry  of 
the  United  States,  they  have  the  right  lo  prevent  it  by  the  praclice  of  this 
same  means. 

Wc  have  two  grounds,  therefore,  upon  which  we  assert  (he  existence 
of  this  riglit  lo  the  employment  of  force.  The  first  is,  the  reason  and 
necessity  of  the  thing;  because  the  declaration  thai  wo  have  a  right, 
involves  the  concession  (hat  there  is  some  means  of  defending  it.  To  say 
Ihat  a  nation  has  a  right,  which,  at  the  same  lime,  Ihc  citizens  of  every 
other  nation  of  the  world  can  trample  upon  and  violate  with  impunity  is 
to  commit  a  solecism.  Such  a  tiling  wouhl  have  none  of  the  cliaraclc- 
rislics  of  a  right.  We  defend  it  in  the  next  place,  upon  the  practice 
and  usage  of  nations.  Wherever  a  nation  is  shown  lo  have  a  righl  upon 
liie  high  seas  that  is  endangered  by  the  wrongful  acts  of  the  citizens  of 
other  nations,  there,  ficcording  lo  the  usage  and  pra<'tice  of  nations  at  all 
times  in  peace  or  war,  that  righl  has  been  defended  by  the  employment 
of  reasonable  force. 

Now, Mr  President,  I  have  concluded  my  argument  on  the  question  of 
the  right  lo  employ  force  upon  the  high  seas.  1  must  now  contcinplale  the 
possibility  lliat  this  Tribunal  may  decide  cither  (hat  Ihc  I'liilcd  Stales  have 
no  property  in  the  seals —  no  properly  interest  in  the  industry  carried  on 
the  islands, which  they  have  a  right  lo  protect,  — orthal  if  llicy  haveOiosc 
rights,  or  either  of  liieni,  they  slill  have  no  power  lo  protect  tiicm  by  Ihc 
seizure  and  condemnation  of  a  vessel  engaged  in  the  practice  of  pelagic 
sealing.  In  either  one  of  those  cases  the  United  Slates  would  have  no 
power  whatever  lo  protect  these  seals  from  extermination,  and,  conse- 
quently, in  either  one  of  those  cases  the  subject  is  left  llo  borrow  hm- 
guage  of  liie  Treaty)  in  such  a  condition  as  to  require  Ibis  Tribunal  lo  pro- 
ceed lo  the  consideration  of  the  last  matter  which  is  submilled  to  il. 
namely,  what  regulations  il  is  necessary  lo  establish  for  the  purpose  of 
preserving  the  seals. 

Sir  Charles  Russell.  —  .Might  I  beg  my  friend's  pardon  for  a  moment? 
Mr  President,  I  wish  to  restate  the  position  which,  at  an  early  pari  ol 
these  proceedings,  we  look  upon  (he  question  of  the  order  of  procedure. 
Wc  maintained,  and  still  maintain,  that  the  question  of  righl  raised  in 
various  forms  —  the  first  five  questions  of  Article  VI  is  distinct  from,  and 
ought  to  be  dealt  with  in  argument  as  distinct  from,  the  question  raised 
in  Article  VII,  which  is  the  subject  of  regulations.     I  understand  from 
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my  friend  that  it  would  be  a  convenient  thing  for  him  lo  be  allowed  lo 
continue  his  address  to  the  Tribunal,  and  to  explain  in  that  address 
his  views  upon  the  question  of  regulations,  and  I  do  not,  therefore,  ask 
any  opinion  from  the  Tribunal  as  lo  whether  that  course  ought  or 
oughl  not  to  be  permitted.  1  interpose  no  obstacle,  but  I  wish  to  inli- 
mate  to  the  Tribunal  llial  wo  do  not  recede  from  the  position  that  we  have 
taken  ur);  and  Ihal  we  shall  respedfully  claim  the  right  lo  present  com- 
plete, by  my  friends  and  myself,  our  argument  upon  the  question  of 
right,  and  not  to  mix  up  with  the  (lueslion  of  right,  (he  entirely  separate 
and  distinct  question  (embracing  as  it  does  dilfercnl  considerations),  which 
touches  the  matter  of  regulations  pure  and  simple.  With  that  respectful 
represenlaliori  ol  our  views  to  the  Tribunal,  1  do  not  further  interpose. 

The  President.  — Thank  you.  Sir  Charles,  for  llie  view  which  you  lake 
of  llie  manner  of  proceeding.  It  is  true  the  Tribunal  have  agreed  that 
I  hey  would  allow  the  counsel  of  either  parly  lo  proceed  in  their  argument 
according  lo  their  own  convenience,  but  we  have  merely  asked  the  coun- 
sel in  Ihe  proceeding  here,  as  much  as  il  might  be  possible,  lo  treat  scpa- 
ralely  in  two  distinct  parts  of  their  argument,  the  legal  questions  such  as 
are  enumerated  in  .\rlicle  VI  of  the  Treaty,  and  the  question  of  regulations 
such  as  iirc  alluded  lo  in  Article  VII.  This,  as  I  notice,  Mr  Carter  is  pre- 
pared to  do,  and  has  been  dealing  until  now,  with  the  legal  question.  I 
think  yon  |Mr  Carter],  are  coming  now  to  the  points  which  are  referred 
lo  in  .\rlicie  VII;  consequently  that  is  according  lo  what  we  wish  vou  lo 
do,  and  we  are  nuuii  obliged  lo  you  that  you  do  it.  As  lo  the  point 
raised,  llie  counsel  for  Creal  Britain  asks  no  expression  of  opinion  on 
Ihe  pari  of  the  Tribunal;  consequently  the  counsel  for  Creal  Britain  will 
bo  free  also  lo  treat  the  mailer  according  lo  their  own  convenience,  eillier 
separately  in  two  distinct  arguments,  or  else  in  the  same  way  as  Mr  Carter 
has  dealt  willi  il.  I  conceive  that,  with  the  agreement  of  everybodv, 
Mr  Carter  is  free  lo  conlinuo  his  argument  as  he  wishes  lo  do. 

Mr  Justice  Harlan.  —  I  want  to  say,  if  the  President  means  lo  say 
Ihal  liic  Tribunal  recognizes  the  right  of  counsel  lo  make  fwo  arguments 
lirsl  on  Ihe  live  qneslion-*  named  in  Article  VI,  and  after  Dial,  at  some 
future  lime,  lo  claim  a  rigiil  lo  enlera  distinct  argument  as  lo  regulations, 
I  do  nol  concur  in  Ihal  view,  and  I  do  not  underslaud  that  the  Tribunal 
has  so  decided. 

Sir  Charles  Russell.  —  I  should  certainly  claim  it. 

Lord  Hannen.  —  We  had  heller  retire  fur  a  moment  lo  discuss 
il. 

Mr  Justice  Harlan.  —  '  'lo  not  think  we  need  retire  lo  consider  Ihal, 
and  I  make  these  observations  so  that  il  will  nol  hereafter  he  said  that 
Ihe  rigiil  is  reserved  lo  cul  Ibis  argument  in  two. 

Sir  Charles  Russell.  —  I  shall  certainly  claim  it. 

Mr  Justice  Harlan.  —  That  Ihe  right  is  reserved  lo  have  this  Tri- 
bunal make  an  iiitimalion  as  lo  our  conclusions  upon  the  (irst  live  points, 
and  Ihereby  inform  the  public  of  our  conclusions  before  we  take  up  the 
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subject  of  regulations  —  I  do  not  wish  it  understand  that  I  concur  in 
that  view. 

Lord  Hannen.  —  No,  but  that  is  a  diffprenl  question. 

The  President.  —  Wo  are  all  of  (he  same  opinion  on  that. 

Lord  Hannen.  —  There  is  not  entire  a};;reemenl,  it  is  plain,  I  regret 
to  say,  amongst  us,  as  to  what  we  had  agreed  upon,  and  we  had  better 
discuss  that  during  our  adjournment. 

Mr  Justice  Harlan.  —  I  do  not  understand  there  is  any  difference 
between  us  as  to  what  we  have  decided.  Wo  had  agreed  that  counsel 
should  proceed  in  (heir  argument  as  they  shoidd  deem  it  proper,  cove- 
ring those  questions,  but  I  understood  the  President,  a  moment  or  two 
ago,  lo  say  thai  (he  Tribunal  have  decided,  or  wore  lO  be  understood 
as  having  decided,  tiial  the  counsel  lor  Ihe  Ihislisii  (iovornmoiit  could 
proceed  with  their  argument  upon  liio  main  questions,  according  loliioir 
own  pleasure,  and  at  some  future  lime  maivcan  argument  upon  the  sub- 
ject of  regulations.  I  so  understand  counsel  to  say  he  would  claim  it.  I 
only  intervene  because,  if  tii;'.;  was  Ihe  nnderslandiiig  of  the  President's 
action  of  lhoTril>'.;nivl,  1  only  would  lo  say  I  liave  not  understood  Ihal  tlie 
Tribunal  iiave  decided  any  such  thing,  or  that  we  have  considered  it. 

The  President.  — 1  believe  counsel  for  Groat  llrilain  do  not  ask  us  to 
deliver  any  sort  of  opinion  aflor  Ihoy  have  Iroalod  IIk;  legal  points;  I 
merely  understood  that  Ihoy  asked  lo  be  allowed  thai  several  of  Ihom 
might  speak  and  argue  upon  the  legal  points,  and  after  that  resume  the 
argument  about  tiie  regulations.  That  is  a  mere  method  of  division,  of 
work  between  tliemselvos  —  one  of  llioni  begins  speaking  about  llio 
legal  points,  another  of  llieni  continues  about  the  legal  points,  and  tlion 
afterwards  they  resume. 

Sir  Charles  Russell.  —  If  I  iniglit  with  propriety  interpose  there  is 
no  reason  why  1  slioidd  not  oxj)iicilt\  slalo  wlial  wo  mean.  It  is  tliis  : 
thai  my  friends  and  myself  propose  to  submil  a  complete  argument 
dealing  with  one  subject  and  one  subject  only,  distinct  and  separate  in 
its  character,  and  lo  wliicli  loj;id  considerations  alone  apply;  having 
presented  that  argument  unmixed  and  unconfnsod  willi  anoliier  and  a 
different  subject,  wo  shall  then,  at  whatever  moment  is  convenient  lo 
the  Tribunal,  proceed  —  it  may  bo  inimodialely  after,  lo  discuss  tlio 
question  of  regulations;  but  Ihal  wo  sliail  |)resenl  the  two  arguments 
separately. 

Lord  Hannen.  —  Yes.  You  will  not  ndl  upon  ns  to  give  a  decision  on 
the  live  points  before  you  discuss  the  question  of  I'ogulations? 

Sir  Charles  Russell.  —  No  my  Lord  I  liavc  not  suggested  that  at 
all. 

Lord  Hannen.  —  That  is  the  only  question  upon  which  it  is  supposed 
there  is  a  dilVerence  "jolween  us,  which  I  think  will  disappear. 

Sir  Charles  Russell.  —  I  mentioned  this  lo  my  friend  Mr  Phelps  as  a 
course  which  might  obviate  the  necessity  o(  the  Tribunal  being  called 
upon  lo  make  any  decision  upon  a  minor  point  as  lo  which  there  might  or 
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might  not  be  existing  difTcrcnces  oi"  opinion  amongst  the  members  of 
the  Tribunal.  I  think  my  (riend  Mr  IMielpswill  say  liiul  he  recognized  my 
suggestion  as  a  reasonable  one. 

Mr  Phelps.  —  The  eourse  suggested  by  Sir  Charles  lUissoU  will  be 
quileacce|)lable  to  us,  and  it  iiasbcenthesubjeclof  previous  conversation. 

The  President.  —  So  1  understand. 

Mr  Phelps.  —  Tlic  only  point  of  difference  at  the  outset  was  lliat 
whicli  has  been  suggested,  whcllier  the  Tribunal  was  to  be  called  upon  (o 
express  ;t  decision  or  an  opinion  upon  previous  points  before  bearing  the 
argument  ii»  res|)ect  of  regulations;  but  as  counsel  on  l)olh  sides  under- 
stand it  now,  llial  claim  will  not  bo  made,  and  wc  do  not  object  at  all  to 
the  mclliod  of  argument  proposed  by  my  friend  on  tiie  otlicr  side. 

Mr  Justice  Harlan.  —  Of  course  what  I  said  shows  (hat.  I  made  no 
criticism  upon  thai  arguuiont  at  all.  —  I  only  understood  the  observation 
of  liu!  ['resident  to  go  beyond;  that  is  why  I  made  the  remark  that  I  did. 

The  President.  —  I  merely  say  llial  Iho  counsel  for  Great  Britain 
will  be  free  to  argue  their  case  as  they  like,  ami  divide  (heir  work  be- 
tween themselves  as  (hey  like,  aiul  I  understand  too  thai  the  Tribunal  is 
agreed  in  leaving  all  liberty  to  the  counsel  of  either  |)arty  to  argue  their 
case  as  they  like  —  not  to  lake  a  decision  until  the  whole  argument  of 
the  case  before  us  has  been  gone  through  by  both  parties.  .4rc  we 
agreed  as  lo  thai? 

Lord  Hannen.  —  Quite  so. 

Mr  Justice  Harlan.  —  Yes,  I  am  agreed  as  (o  that. 

The  President.  —  I'erhaps,  .Mr  darter,  you  will  proceed. 

Mr  Carter.  —  Mr  President,  !!u;  subject  which  has  now  to  engage  my 
attention,  is  (hat  which  in  a  certain  contingency  cont('m|)lated  by  the 
Treaty,  has  reference  to  the  framing  of  regulations  to  be  concurred  in  by 
Great  Rritain  I'oi'  the  preservation  of  the  seals.  I  think  I  have  already 
observed  al  some  lime  in  the  course  of  my  argument,  that  however  (he 
two  nations  may  have  apparently  ditVered  upon  what  may  be  called  the 
(juestions  of  right  here,  and  however  wide  their  differences  may  have 
been  upon  those  (luestions,  there  is  still  one  upon  which  they  were  appa- 
rently agreed  a(  (lie  outset;  upon  which  they  liav(!  been  al  all  limes 
agreed,  and  upon  wliicli  I  hope  they  will  continue  to  be  agreed  until  the 
argument  of  this  controversy  is  disposed  of,  and  (hat  is,  (iu!  necessity, 
upon  all  grounds,  and  in  the  interest  of  all  nations,  that  this  useful  race 
of  animals  should  not  be  exierniinatcd  aiul  should  be  preserved  and  its 
l)cnetils  and  blessings  be  made  availablt;  perpetually  for  the  use  of  man- 
kind. II  will  b(!  sci'u  that  the  Treaty  itself  |)osscsses  two  principal 
aspects;  one  of  which  calls  upon  this  Tribimal  lo  lelermine  certain 
questions,  airecting  asseitions  of  right  on  tlu;  part  of  (lie  I'nilcd  States, 
which  (piestions,  were  they  decided  in  fav(Mn'  of  the  United  Slides,  would 
or  might  presunud)l\,  confer  upon  that  nation  the  right  to  exercise  this 
power  of  pro(ection  and  reiuler  any  further  cousideralion  of  the  question 
of  protection  needless. 
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The  next  (enluro  of  llm  Treaty  is,  tlial  if  lliosi;  (jiicslioiis  should  be 
(lelerminod  ndversoly  lo  tlio  IJnilcd  Sliiles,  so  llial  il  would  nol  have 
power  ilseirio  lake  iin'usiircs  for  Iho  prcscrvalioii  of  Ihi;  seals,  tlial  Ihen 
the  Trihiiiial  slioiild  noiisidcr  what  measures  llie  two  ualious  uiusl  lake 
conjointly  with  eacli  other  to  thai  end. 

Now  there  is  or  may  be  a  question  as  to  the  inler|)retation  of 
Article  Vl[  of  the  Treaty  wliieli  I  will  now  read  : 

If  Iho  dolormiiialidii  of  Ilic  fiiro;.'(iinf;  (|iislions  as  lo  llio  exclusive  jurisdiction 
of  the  Uiiiled  Slalos  siiall  li'avi'  the  siii)ji'rl  in  siii'ii  position  llial  the  conturronce 
of  nri'al  Urilaiu  is  nccpssaiy  lo  llio  establisliniriit  of  llc^'ulalions  I'ov  Dm  proper 
proleclion  and  preservalion  of  llic  Im-sial  in,  or  hahilnally  lesorlivit;  to,  Ihi'  Hch- 
ringSeu,  Ihe  Arbilralors  shall  Ihen  delorniine  wlial  concurrent  llf}?ulations  outside 
till'  jurisdiclional  limits  of  Iho  respect ive  fioveiiiments  are  '.lecessary,  and  over 
what  waters  such  ltof;iilalious  should  exienil,  and  to  aid  Ilium  in  that  dolermina- 

lion,  llie  Report  of  a  Joint  Commissi lo  l)e  appoinleil  by  the  respective  (iovern- 

incnis,  shall  l)0  laid  before  Iheiu  with  such  other  evidence  as  either  Governmt^nl 
may  subn\il. 

The  tligii  Conlraclinf,'  Parlies  fiirlbornioie  aj;roe  to  co-operule  in  securing  the 
adhesion  of  ilher  I'owors  lo  such  Ilej;ulalions. 

The  lan};uaj;e  whieh  is  used  in  tiie  bej^inninf;  of  this  Artieic  is  : 

If  the  d(;terminalion  of  the  forejioing  questions  as  to  the  exclusive  jurisdiction 
of  the  United  States. 

Well,  there  are  five  foregoinfj  questions  and  all  the  live  seem  to  be 
eml)raced  l)y  that  laiisuaj.'O,  and  yet  when  we  look  lo  the  last  of  those 
live  questions  we  lind  it  lo  be  : 

Has  the  United  States  any  right,  and,  if  so  what  right,  of  protection  or  properly 
in  the  fur-seals  frc(pi(!nlinj,'  the  islands  of  the  United  Slates  in  Behring  Sea  when 
sucli  seals  are  found  outside  the  ordinary  three-mile  limit. 

That  does  nol  a|)|)ear  lo  be  on  its  I'acc  a  question  relating;  to  the  exclu- 
sive jurisdiction  of  the  I'nited  Stales,  and  therefore  it  would  not  upon  its 
face  appear  to  be  properly  described  or  properly  embraced  in  the  lan};uage 
with  which  .\rticlc  VII  begins. 

Now.  my  owij  impression  is  that  that  fil'lli  question  is  regarded  by 
the  Treaty  and  by  this  "lli  .Article  of  Ihe  Treaty  as  a  queslion  relating  lo 
the  exclusive  jurisdiction  of  Hk;  United  States,  using  that  word  "juris- 
diction "  in  the  sense  in  which  il  is  so  id'teii  used,  as  a  mere  ([uestion  of 
power.  In  other  words,  Ihe  Treaty  i'(>gards  Ihe  (lueslion  whether  the  I'ni- 
ted Stales  has  any  exclusive  properh  inlere>t  in  the  seal  lierds  and  a 
right  to  protect  them,  an  exclusive  right  lo  protect  them  upon  the  high 
seas,  as  a  quesli(ui  of  jurisdiction  upon  Ihe  high  seas,  and  a  queslion  of 
exclusive  jurisdiction  iin|)l\ing  llie  view  thai  if  the  l.'niled  Slates  has  the 
exclusive  properly  in  them  or  IIk;  properh  in  this  industry  which  justifies 
them  in  exercising  a  riglil  of  protection,  that  il  has  Ihe  exclusive  right  of 
protection  iq)on  Ihe  high  seas;  and  thai  that  is  properly  enough  styled  a 
question  of  jurisdiction.  I  m\self  incline  to  llial  inlerprelation;  but,  as  I 
have  already  .said  in  the  former  part  ofmy  argiimeiil,  il  is  not  necessary  lo 
go  into  any  nice  intcrprelalion  of  the  language  in  that  particular;  for, 
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whiitover  iriliirprotiitioii  wo  aildpl,  ihe  siiiiio  rosiiU  is  pnicliciilly  readied. 
I  siiy,  il  is  of  110  pi-iiclical  coiistMiuom;!;  wliicli  view  is  udoplod ;  liic  same 
result  will  follow  wlmlovor  answer  is  given  to  this  (iiieslion  of  interprela- 
tion  ;  for  all  the  live  (iiieslions  are  to  be  determined  before  llie  Tribunal  is 
to  be  called  upon  to  consider  ihe  (pieslion  of  reKuhilions,  and  the  dispo- 
sition to  be  made  of  thai  question  depends  on  Ihe  condition  in  whicii  the 
subject  is  left  after  the  decision  of  the  live  questions.  For  instance,  if  we 
proceed  upon  the  view  that  the  lanj^uaf^e  referred  lo  relates  to  the  first 
four  questions  only  and  lliose  are  decided  againsi  the  United  Slates,  it 
will  be  necessary  for  the  Tiibunal  lo  consider  what  regulations  are  neces- 
sary. Hut  should  the  decision  of  Ihe  lil'lh  queslion  be,  at  the  same  time, 
in  favour  of  Ihe  [Inited  Slates,  the  conclusion  upon  such  consideration 
might  be  that  no  regulations  were  in  fact  necessary.  Such  would  be 
perhaps  the  conclusion  if  the  Tribunal  should  be  of  Ihe  opinion  that  the 
possession  of  a  properly  inlerest  woidd  give  the  United  Slates  the  power 
lo  protect  it  by  Ihe  employment  of  force  upon  Ihe  high  seas;  but  if  the 
Triiiunal  should  liohl  conlrary  lo  my  argument,  that  the  possession  ol 
that  inlerest  would  not  give  Ihe  rigid  lo  employ  force  lo  prevent  pelagic 
sealing,  then  concurrent  regulations  would  become  necessary.  On  the 
olhcr  hand,  if  the  language  referred  to  be  taken  lo  include  all  of  the  five 
qneslions,  the  live  questions  being  regarded  as  one  in  relation  lo  jurisdic- 
tion in  the  sense  in  which  that  word  is  employed,  the  subject  will  be  Icfl 
•:.  such  a  condition  that  the  concui'rence  of  Great  Hiitain  will  be  neces- 
sary, provided  the  Tribunal  were  of  opinion  thai  the  United  States  had  no 
properly  interest,  or  that  such  properly  inlerest  gave  no  right  lo  employ 
force  In  its  protection.  Therefore,  I  shall  not  engage  in  any  farther  dis- 
cussion of  Ibis  question  of  inteiprctalion.  It  is,  practically,  of  no  con- 
sequence. 

Now  then,  what  shall  be  the  regidalions  for  the  preservation  of  the 
seals?  The  subject  is  now  assumed  lo  be  left  in  such  a  condition  tliat 
it  is  necessary  thai  regulalions  of  this  cliarader  should  be  contrived. 
What  should  Ihey  be?  Wlial  are  their  requirements?  There  are  two 
qualili'^alions  made  ofthcin  in  Ihe  treah,  and  Iwooiily.  In  the  first 
place,  they  must  be  regulalions  operalixe  only  outside  of  the  jurisdiclio- 
nal  limits  of  the  two  (iovernnienls.  In  other  words,  Ihe  lield  of  their 
operations  is  to  hi;  on  the  high  seas  alone  —  thai  is  one  condition.  The 
only  other  description  that  we  have  of  lliem  is  Ihal  they  shall  be  such  as 
are  necessary  for  the  preservation  of  the  seals  :  fitness  for  the  accomplish- 
ment of  lliat  and  that  is  the  onh  requirement  —  the  sole  requirement, 
and  it  is  an  abs(dulc  requiremenl  —  of  these  regidalions. 

Hut  there  I  am  met  by  some  inlimalion  in  the  Case  and  in  the  .Vrgu- 
ment  on  the  part  of  (ireat  liril'dn  Ihal  a  somewlial  dilVereiil  inlerpretalion 
may  be  set  up ;  and  that  some  liinilalion  will  ix-  sought  to  \h'.  imposed  on 
the  regulalions  which  may  be  recoi.iinoiided  by  this  Tribunal;  and,  in 
the  first  place,  that  they  ini.st  b(M-eguhitions  conditional  upon  the  eon- 
sent  of  other  Powers  than  (ire^-.!   Britain  and  tha  United  Slates,  —  nol 


~  .H2t  — 

npornlivonl  nil  iii)lil  llic  cnnscnt  ol"  oilier  powers  s<linll  bo  oblnitUHl.  I 
am  no!  iibsoldlfiy  ci'i'liiiii  lull  I  ^{itlicr,  Irniii  nnIiuI  is  coiilaiiicd  in  llii>  ('.aso 
and  Ar^iim(M)is  on  llio  pari  oI'linMil  Itiilaiii,  llial  thai  ground  may  l)0  la- 
ken.  Well,  llial  laniiot.  !»■  niainlaiiu'd.  In  Ihc  lirsl  placi\  llial  is  nol 
cxpross(>d  in  llie  Trealy.  .Nd  sinli  liinilalion  is  expicssoil  llicrc;  anilllio 
omission  lo  (express  il  is  in  ilsclf  si^nilicant ;  l)i'i'anso  llio  subjocl  of  Ilio 
consiMil  olollu'r  powers  is  mnilioned,  and  llicie  is  an  inlimation  al  llio 
close  ol'  lilt'  Arlicloas  follows:  —  "  TIm;  llif;li('.onlnu;linf,'  I'arlii's  riirllicr- 
mon;  afji'uo  lo  co-operaU-  in  st'cnriii^  llic  adlicsion  orollnM'  powers  lo  siicli 
re};ulalions".  Thai  laiif;iiap!  ol' ilsell'  excludes  any  implication  lliat  Ihe 
operation  of  the  rej;ii!ali(iiis  is  to  ho  ooiidilional  upon  the  assoiil  of  oilier 
powers.  It  assumes  llial  Ihey  are  lo  ho  in  operation,  llial  il  will  he  a 
matter  of  ullily  or  of  coiivenienee  thai  Iho  assent  ofolhor  powers  shall  ho 
gained  lo  Iheiii ;  and  the  parlies  respectively  engage  to  lake  all  measiiros 
within  their  power  lo  gain  that  assent.  I  say,  therefore  that  nol  only  is 
il  nol  expressed  in  Hie  Irealy  thai  Iho  rcgiilalioiis  shall  he  thus  condi- 
tional, hut  that  W(!  cannot  imply  il ;  and  that  Hie  conlrary  is,  indeed,  sug- 
gested, if  not  ahsolulely  rei|uired  hy  tlii!  lerms  of  Hie  Article  itself. 

Senator  Morgan.  — .Mr  Carter,  if  Iho  award  of  this  Trihunal  is  to  he 
merely  lentative  and  not  binding  upon  Iho  parties  llial  have  siibmilted 
Ibis  case  lo  the  decision  of  these  .Vrhilralors,  why  are  we  sitting  hero? 
We  are  nol  diplomalisis;  we  are  not  advising  counsel,  or  Ihe  particular 
friends  of  ciilierlJovernnionl. 

Mr  Carter.  —  Well,  liiat  is  one  view,  and  a  very  jiroper  and  impnrlanl 
one  having  the  same  tendency  as  the  one  I  am  now  submitting  lo  Iho 
Tribunal. 

Senator  Morgan.  —  Well,  I  do  iKd  hesitate  to  say,  on  my  part,  that  if 
this  award  is  lo  bo  accepted  by  Ihe  respective  Govcrmncnls  or  rejocled  al 
their  pleasure,  and  is  not  to  be  an  award  in  full  force  from  the  time  of  its 
being  recorded  and  delivered  lieu,  llial  1  would  withdraw  from  this  Tri- 
bunal. 

Mr  Carter.  —  I  do  not  understand  that  Ihore  is  any  suggestion  from 
any  quarter  thai  the  award  of  this  Tribunal  is  lo  be  accepted  or  rejected; 
but  il  may  bo  argued  thai  this  Tribunal  may  of  itself  inak(!  Ihe  regulations 
which  il  siiggesls  coiiililioiial  for  their  operalion  upon  the  consent  ofolhor 
powers.  It  is  that  sujiposed  position  1  spoke  to.  1  am  sure  Iho  ground 
is  not  taken  that  the  award  of  lliis  Tribunal  may  bo  accepted  or  reiccled 
al  Ihe  pleasure  of  the  parlies.  The  conlrary.  I  have  reason  lo  know,  is 
conceded  on  both  sides  and  inaiulained  on  both  sides. 

The  President.  —  When  you  speak  uf  "  other  powers,  "  you  mean, 
of  course,  oilier  powers  Ihan  Greal  Itrilain  and  Hie  United  Stales? 
Mr  Carter.  —  Yes. 

Now,  there  is  further  evidence  that  Hie  treaty  is  subject  to  no  su(h 
interprelalion  as  that,  derivable  from  the  correspondence  which  preceded 
it.  After  the  Treaty  bad  boon  reduced  substantially  lo  the  form  in  which 
it  now  stands,  bul  before  it  was  signed  by  the  ParHes  aUbough  its  pbra- 
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seology was  understood  lo  be  complcle,  a  suggestion  came  from  Lord  Salis- 
bury that  (be  award  of  llio  Tribunal  upon  the  siibjecl  of  regiilalioiis  should 
be  made  condilioiial  upon  the  consent  of  other  powers.  Thai  suggestion 
was  made,  and  evidotiee  of  il  will  Ik;  found  a!  page  'W.)  of  volume  I  of  the 
Ap|)oiidix  of  tli(!  United  States  in  the  .Note  from  Sir  .liilian  I'auncefutc  lo 
Mr  Blaine.     It  says  : 

Wasliiniirlnn,  NnvonihiM'  i'.\vi\  IH!M. 

Sir.  I  iiironiifMl  Mil)  M:ii'(|iiis  of  SiilislHiiv  lA'  ciiir  |ii(i|i(i-:;il  lo  si^tii  llio  (e\l  of 
llii;  sini'ii  ai'licli's  In  jji!  jiisia'h'ij  In  ||j>'  Iti'liiinu''  Sim  Arliili'iUioii  iiu:;  mmiu'iiI  and  nrilio 
joint  I'liiiiiiiissldii  ai'liiiio  us  snUli'd  in  tile  ili|iii)ii!alir  (Min'i's|iij|iilen('(!  in  dI'iIit  to 
riMioi'd  IlKipruj^rc'ssmiidi'  ii|)  lo  llii'  pniseid  liiiK!  in  Iho  iii^f.'olia(ioii.  Lord  Salishiiry 
culii'oly  ai>|)rovcs  of  liial  proposal,  Iml  hi;  has  iiisliucli'd  me,  jjeforo  si^tniii;;,  to 
iiddri'ss  a  note  to  you  for  the  piu'ixisn  of  ohvialinK  any  iloubts  wliicii  iiiiglil  licrcaf- 
tcr  arise  as  to  tiic  ineaiiiirf;  anil  tilferl  of  arlirle  VI,  wiiiidi  is  as  follows. 

Tb(!  .Vrbitralors  will  remember  that  the  prcscnl  article  Vll  stood  ori- 
ginally asartielo  VI. 

H  II' the  di;leriiiiiialioii  of  the  fori^'oiHn'  iiuuslioiis  as  to  Ihr  exrliisivn  jiirisdiclioii 
of  the  llnilod  States  slinll  leavo  tlio  subject  in  such  posilion  thai  llio  coiicurt'enco  o( 
Grinit  Hi'ilain  is  necessary  lo  tin'  I'stahlisliineiil  of  rcfriilidiniis  for  the  [iroperpiotection 
and  the  preservation  ol  the  fur-sual  in  ur  liahilually  ri.'soitiriff  to  the  HoluinjiSea  ». 

And  so  forth. 

Lord  Salisbury  di'siros  lo  make  the  followinf,'  two  rosorvations  on  the  above 
article. 

llis  Lordshiii  iindorslarids  tirst,  that  tin;  necessity  of  any  regulations  is  left  to 
the  ailiilrators,  as  well  as  liie  nalin'e  of  tliosi!  reyiilaliniis  if  the  necessity  is  in  their 
judgiiieiil.  proved.  Secondly,  thai  the  rej,'iilations  will  nol  bei'oi..„  obii^fatory  on 
Orual  fii  !■  liii  and  the  United  States  unlil  they  have  been  accepted  by  the  other  Mari- 
time I'oweis.  Ollierwise,  as  his  Lordship  oliseives,  the  two  (Jovernmenls  would 
be  siiiiiily  handing'  ovi^'  to  dliiors  tiie  v'vj;\\\  of  exteiniinatin^r  the  seals. 

I  have  no  donht  that  yon  will  have  no  dlfllcnity  in  coni'iining  in  Ihe  above 
reservations;  and,  subject  thereto  I  shall  be  i)repared  to  siy;ii  the  articles  as  pro- 
posed. 

Now,  that  note,  or  a  copy  of  il,  is  given  lo  .Mr  lUainc;  and  bis  answer 
will  he  found  on  the  following  page,  page  3i0  : 

Wasliin^jlon,  Novcndicr  27tli,  IHOt. 

Sir  :  111  the  eaily  part  of  last  week  you  hiriiisiieil  Ihe  rxael  |iniiils  wiiieh  had 
lieeii  aiii'eed  M|iiiii  for  arhiliatioii  in  the  matter  of  the  Ifelu'in}^'  Sea  iiei.'otialioii. 
You  callril  later  and  eorrerled  the  iaiiiiuaije  wliiih  iiilrodnred  Ilie  af;reemenl.  In 
fact,  Ihe  two  i-opies  IVami'il  wi'ie  taken  entirely  IVoiii  your  iniiiules.  It  was  done 
with  a  view  that  you  and  I  sliouhl  sign  them,  and  thus  authuiiticate  tiie  points  for 
tiie  arbitralors  to  lonsider. 

Noil  inform  me  now  that  Lord  Salisiiiuy  asks  lo  make  two  reservations  in  the 
sixth  artii'le.  llis  llrsi  reservation  isthattlu>  necessity  of  any  reynlalion  is  left  to 
Ihe  arbitrators,  as  well  as  the  nature  of  those  regulations  if  the  necessity  is  in  their 
judgment  [irovi'd. 

«  What  reason  has  Lord  Salisbury  for  alloriug  Ihe  text  of  the  article  to  which 
ho  had  agreed?  II  is  to  he  presnnieil  Ihat  if  regiilalioiis  are  needed,  they  will  be 
made.  If  they  are  not  neiijed,  llie  arbiliiilors  will  not  make  them.  The  agreement 
loaves  the  arbitrators  free  upon  thai  point.  Tiie  lirst  reservation,  therefore,  has  no 
special  meaning. 


—  ,S9fi  — 

The  st'coiiil  n'S(M'v;iti(iii  which  l-md  Siilislmiv  makes  is  Ihat  the  regnliilioiis 
shall  iKil  heciiiiii'  ohli^'atoiy  oiidii.'il  Kiihiiii  ami  llie  lliiilcil  Stales  until  they  hiivo 
been  accephMl  liy  Ihe  otlier  Mjaiiliini'  |iii\\(i-.  Dues  l.urd  Salislniiy  mean  thai  Iho 
United  Slates  amldieal  Itiilain  shall  ieti;un  Irom  lakin^;  seiiis  until  every  marilinm 
power  jiiins  in  Ihe  re^inlations?  Oi'  dui's  he  mean  thai  sealini^  shall  he  lesiimed 
the  Isl  DlMaN  nt'Xl  and  thai  we  shall  proeecMl  as  hel'ine  Ihe  aihilralidn  until  tin; 
rej^ulalions  have  heen  aece|dei|  hy  IIk!  dlher  inurilinie  iiowers? 

Mali  lime  powers  may  mean  nue  lliinj:  >  raiiolhiM-.  I.cird  Salisliiiry  did  Mnl  say  thu 
/inMrj'/iri/ maritime  powers  :  I'ranee,  Spain.  I'drlUfrai,  llalv,  Austria,  Turkey.  Ilussia, 
liermany.  Sweden,  llidlaml.  Ife|j.'inm.  aie  all  maritime  pnweis  in  Ihe  -ense  Ihal 
Ihey  maiulaiu  a  navy  [.'real  or  small.  In  like  manner  ISra/.il,  Ihe  Ar^enline  (liude- 
deralinn,  Chile.  Peru.  .Mexiei),  and  Japan  are  marilinu'  powirs.  II  would  recpiire  a 
Ion;;  lime,  lliree  years  al  least  Id  jrel  Ihe  assent  id' all  these  powers.  Mr  Hayard, 
III!  Ihe  l!Mh  <d  .\n^ns|.  jSsT,  addressi'd  (Ireat  Hrilain.  liiMiuany,  France,  Ilussia. 
Sweden  and  N(U'way.  and  .lapan  with  a  view  hi  seemin;.'-  some  iei;ulalions  in  ref-'ard 

to  lh<-  seals  in  Kehrin^  Se.i.      I'rai ,  .Japan  and  ltu>'-ia  replieil  wilh  languid  indil- 

I'erenei'.  fireal  Hrilain  never  replied  in  wrilin;:.  (lermiuiy  did  nnl  reply  al  all. 
Sweden  and  Norway  said  the  mailer  was  of  no  inleresi  lo  lliem.  Thus  il  will  he 
a^'aiii.    Sui'li  a  proposition  will  poslpom;  the  matter  indelinilely. 

The  I're^idenl  re;jards  Lord  Salishiu.v's  si'eond  re'^ervalion.  Iherel'ore,  as  a 
nialerial  ehanfri:  in  Ihe  terms  ol  Ihe  Arhilialiou  a^'re>-d  upon  hy  this  (iovernnnuil : 
ami  hr'  inslructs  me  lo  say  Ihal  he  does  nol  leel  williiijr  to  lake  il  into  cousidiMalion. 
He  adheres  lo  every  point  <d'  a;;ri'eiin'nl  which  has  heen  made  hi'tween  Ihe  two 
)iowers  according!  lo  Ihi'  lexl  which  ycui  rurnisln'd,  Ih'  will  n^rrel  it  Lord  Salis- 
hury  shall  iiisisl  (Ui  a  »uhslanlially  new  aL'rei'miul.  Ih'  sees  no  cdijeclion  to 
suhmiltini:  Ihe  a^Meeun'nl  lo  Ihi' principal  marilinc  powers  lor  their  assent;  hut  he 
cannol  a^'lee  Ihal  (ireal  Itril.'iin  and  Ihe  i'nili'd  Slah^s  shall  maki^  llndr  .'idju>lnn'ul 
depuiideni  >ui  Ihe  action  (d'  Ihird  parlies  who  have  no  direi'l  inleresi  in  IIk^  Se:il 
Fisheries,  or  Ihal  Ihe  seltleuiunl  shall  he  postponed  uidii  (hose  Ihird  parlies  tiee  111 
lo  act. 


Lord  SalislMirv  \\:is  no!  (|iiile  satisfied  willi  llinl  uiiswei-  mid  aiiolli(!r 
Icllci'  or  lelters  wei'c  writlcii  in  I'd'efciici'  to  il,  and  resiioiiscs,  iiiui'i'  oi' 
less  lo  llio  saiiK!  I'H'ccl  on  llie  pail  lA'  .Mr  liiaiiic  —  lo  liic  I'll't'cl  Ihal  llie 
l'rt!sid(Mil  coidd  nol  asseiil  In  aiiv  such  aheralion  (d'  Ihe  'I'rcalN,  or  Iho 
inscrlloii  id'anv  such  |ii'o\isiniis  inhi  il.  and.  in  \ii-w  iil'lhal  nnwiiliii;:>n(;ss 
on  till!  |iarl  oi'  Ihe  riiileti  Stales,  Lurd  Salishniy  wilh(h-ew  liis  re(inest, 
and  adopled  Iheji'xl  o'  Ihe  Treaiv  as  il  sjood.  atni,  I  lliiniv,  I  iiia\  sa\, 
Ihe  views  of  Mr  IMaine  in  rerercnce  lo  il.  The  acce|)laiiee  of  Ihi;  Treaty 
lis  il  stood  will  1)0  loiind  on  pa^e  M'l.'),  in  a  indi*  id'S'r  .liilian  to  Mr  Ithiint! : 

Sill  :  I  lia\i'  Ihe  honor  lo  inliuiii  \ou  Ihal  I  cmneyi'd  to  llie  Manpii^  of  Salishury 
hy  leli'^:raiii  Ihe  >iili>laiici'  ol  your  iiole  ol  the  I  llh  in-^lanl  ropeclini:  IIh'  sixth 
article  cd' llie  proposed  Iti'lirin;:  Sea  Ai liilralioii  a^reemeiil,  and  Ihal  I  have  received 
a  reply  I'lom  lii^  loKNIiip  in  the  tollowin^  -eiise  : 

Lord  Sali>hiiry  is  alraid  Ihal,  owiii^'  lo  Ihe  dillicnllii's  incidcnl  lo  lele<.Taphic 
commimic:ilioii<.  he  \i;\>  heen  impii  Irclly  uiidrr>lood  li\  Ihe  I'lc^idcnl.  He  coii- 
SCMIimI,  al  Ihe  I'residelil  s  reipie-l  ,  lo  deter  lor  Ihe  prc^eiil  all  rilllllei  ili^ciissioii 
as  lo  what  course  Ihe  two  (loveininenK  should  tollow  in  lllc  eveiil  ol  the  lenula- 
lions  presciihed  h\  Ihe  .\ihilralors  hcini;  cx.ided  hy  a  change  ol  lla>:.  II  was  ne- 
cessary Ihal  in  doin^-  so  hi'  should  .iiianl  himselr  a;:aiiisl  Ihe  siipposilioii  Ihal  hy 
such  consi'iil  he  had  nai'i'owed  llu^  lipids  of  the  coiileiidin;;  parlies  or  ol  lln' Ai  lii- 
Irahirs  iindi't'  Ihe  a;;rci'iueiil. 

ItuI  in  the  coiiimnnicalion  w  Inch  wa-^  cmhoiliid  in  my  noli'  of  Ihi'  |  |lh  insLinl, 
IiIh  lorilship  made  no  ri'serviitioii.  as  Ihe  I'lesideei  seems  lo  lliink,  iior  wus  any 
such  word  used.     A  reservalioa  would  md  he  valid  t.:.i assenled  lo  hy  Ihe  other 
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side,  iind  no  such  nsM'Ul  \v;i-;  .-.skiMl  fur  Lonl  S.ilishnrv  iMilin'ly  naii'i's  with  Hii! 
I'lrsiili'iil  ill  his  i)h,ji'clion  hi  any  pdinl  boiiit;  siilimilti'd  lo  (hi'  Arhilrators  which  is 
Mill  i'inl)iaccil  ill  Ihi'  a^rri'iMiii'iil ;  ami.  in  cmik  In-^inii,  his  lonlship  anlhuii/i's  iiii'  (o 
si.L'ii  Ihc  aitirh'  nl  (he  Arliilialion  a'-'ici'iiii'iil,  ,is  pro|icisi'il  at  liie  chi'ii!  u(  your  rrnte 
iiiiih'r  ii'piy,  wliriii'Vi'i'  yuii  may  In-  wi'liiit;  \u  do  <■(). 

Of  course,  lliiil  puis  Ihal  qiicslioii  iil  n'sl. 

Sir  Charles  Russell.  — Mi' CarliM'.  Ilu!  viowofllio  Ciovoriimonl  on  llie 
|)oiiil  we  iiiliMid  In  sniimit  is  in  liic  IoIIiM' ol'lho  I  Ith  Itfccmijpr,  |H<)1,  al 
|ia{ie  'Mi. 

Mr  Garter.  —  Wnnlil  yon  lii^f  llial  itikI? 

Sir  Charles  Russell,  —  Vt's ;  il  is  oiiIn  llio  smond  iirxrasrnph. 

Mr  Carter.  —  WVIl,  llic  wlioli'  li'lln-  is  Imi!  shui-l,  anil  I  will  roai)  il. 
II  is  Irom  Sir.lnlian  lo  Mr  IJIainc  otllu!  Mlli  lhii>i!ilM>r.  IHUI, 

Sir,    I    have  lln'  lioiinr   i'<    iiili'iiii    vnii  llvil   I   li'h';,'iii|ilii'(|    U>  Ihi-   \(ari|i!is  of 

Salishiiry  liii"  siihslaiii I'  yoiii   iii>li>  dl  yi--(i'iil;iy  ii'>.|icrliiiir  llii>  sixlli  arlii  !<>  ol 

the  |)rii|H)si'ii  Ki'hiiiii.' Si-,1  ,\i  hili.ilion  aj.rri'Mii(Mil.  and  liial  I  have  ri'i't'ivcd  ;i  ri'|dy 
IVoiii  liis  l,oidslii|i  hi  Ihi'  hiilowint;-  i'IVim.'I  :  hi  view  .1!'  ihi-  sliuii;,'  opinion  ot  th«' 
I'li'sidi'iil.  ri'ili'iah'd  in  ymir  iiole  oC  yi'^lciilay,  Ihal  Ihi'  ilanj;i'r  appridli'iidcd  by 
I.oid  Salishiiiy,  and  I'Xpiaiiird  in  rny  nod'  ol'  Ih"  sili  inslanl,  is  loo  h'iiidIi'  lo 
Jiislily  Ihi-  delay  which  niiirhl  he  iiicniied  hy  visardilifr  a}.'aiii<l  il  now, his  I.oidship 
will  yield  lo  Ihe  I'le^idenls  appeal,  and  nol  press  (or  liii  I'liei'  disiuiS!>ioii  al  this 
slaije.  Her  .Maji'slys  iioveinnienl,  olionive.  lelaiu  Ihe  li-hl  of  raisiii}.:- Ihe  point 
when  Die  cpie^lion    ol  (lainiiij.'  Ihe  1  e_'iilalions  conies  hoCore  (lie   \i  hilialoi  s,  ,uid 

il  is  midersl 1  Ihal  Ihe  lalller  will  have  hill  discrelion  in  (he  iiiaUer,  and  may  al- 

liich  such  condilions  lo  (he  iej;ula(ioi\s  a^  Ihey  may  <;  /x'lDn' jiidp'  (,u  he  neci'ssaiy 
and  just  (o  Ihe  (wo  powers,  in  view  oC  de'  di'liiiilly  pointed  mil. 

Yes,  il  was  ijnile  iinporlanl  lo  read  lliis,  I  a!.'ri'e. 

\Vi(h  (he  ahove  ohservalioii-  Lord  Sali-^hiiry  ha^;  .iiilhori/.ed  me  to  sijfn  lh<'  text 
ol'  the  seven  article-^,  and  of  (he  joinl  conmii--^ioii  arlichi  rel'i  rred  lo  in  my  note 
of  Ihe  3:ind  iillimo,  and  il  will  irive  me  mneh  pleasure  lo  wuil  ii|ioii  yon  al  the  Stale 
Uupardiie.'il.  hn'  Ihal  purpose,  al  any  lime  yoii  may  ap|Miiiil. 

Mr  Justice  Harlan.  —  Would  von  MinlK  read  llie  lellcr  jiisl  lielow 
Ihal.    whicii  is  llie  reply  lo  llie  lelter  of  Ihe  tllli. 

Mr  Carter.  — (lerlaiiily.  This  is  (lie  nph  ol 'Mr  lUuine  : 

Sir.  1  have  the  honor  lo  ad\i><e  vnii  Ihal  I  ^nhilled  yonr  note  ol  ijie  I  Ith  insl.irit 
to  Ihe  |>ie<idenl.  .MIer  maliiie  dehheialion  he  ha-^  inslrncted  me  lo  s.iy  Ihal  in- 
ohjecis  lo  Lord  Salishmy  s  iiiakiic  an\  ic^eivalion  al  all  and  Ihal  h>'  ciiiiiol  |\ield 
lo  him  the  ri^'hl  lo  appeal  to  Ihe  .\rhilralors  lo  decide  any  point  nol  emhiaceil  in 
lhearlic|e«  o|  Arhiliation.  The  President  does  nol  admil  Ihal  Lord  S-iliNJiniy  eati 
reser\e  (he  in;hl  in  any  way  to  iiU'eet  Ihe  decisi.m  ni  (Ik'  \i  liitraloi>.  We  imdiM'- 
stand  Ihal  liie  Arhilralion  is  lo  pinceeil  on  (he  seven  poiM(s  whiili  are  coiiiuined  ii 
IheAilicles  which  Von  and  I  cerlily  vveie  (he  very  poin(N  a^iiced  upon  hy  Ihe  Iwo 
(ioveininenls.  I'or  Lord  S.ilishiiry  lo  claim  Ihe  li^'lit  to  siihmil  this  low  point  to 
Ihe  Aihitialor*  i-.  I  1  eiiliielv  clian>;i!  Ihe  Arhilralion.  The  I'residenI  mi^rlit.  in  like 
manner,  ^nluiiil  several  ipiesijons  to  ||ie  .Vihilralions.  and  thus  enlaiiie  Ilic  snhject 
to  Mich  an  exlcnl  thai  il  would  not  he  (he  smiiic  .\rhilrators  (o  which  vve  liav« 
a,^'reed.  The  I'le-idenl  c  laiiiis  Ihe  I  iidil  lo  have  the  »even  points  .irhilrated.  and  res- 
peeHiillv  insist,  ijiiii  Lord  Sali^hiiiv  ~liall  led  chan^'e  their  ineanln;.'  in  any  parti- 
cular. The  mailer  lo  he  arhilialed  nin«l  hedislincllv  nndcr^lood  helore  the  Arhi- 
tiators  are  I'hoseii,  And  alter  an  Arhilration  is  a;^ieed  to  iieidier  ol'  the  parlies  can 
eiilar({e  or  contract  ils  seope,     I  am  prepared  now.  as  1   have  heeii  heretofore,   to 


sijinllie  ai'liclos  of  a^TOoiiioiit,  willimil  any  rcscrvalioii  whiilovor,  and  for  llial  pur- 
J10SI'  I  shall  1)1'  frlad  lo  liavi^  von  call  at  the  Slate  Di'iiarluii'iil  on  Wcdni'sday,  the 
Kilh  inslani,  at    II  oVloik.  A.  M.  " 

The  President.  —  How  would  yon  coiislriie  llic  seven  points  which  are 
hinlod  ul  or  rct'crrod  to  in  lliis  ictlcr. 

Mr  Carter.  —  "  Tiie  I'rcsidcnl  claims  tin!  i'ij;;hl  lo  have  seven 
points  "? 

The  President.  —  Vcs.  I  suppose  lliese  are  llie  live  legal  points; 
the  IJegnlalioiis,  the  joint  Coiniuission  .\rticle  —  I  suppose  it  means 
(hat. 

Mr  Carter.  —  Ves  1  suppose  it  is. 

The  President.  —  itiit  you  have  no  pailicidar  construction  of  that? 
Thei'e  wim-c  six  articles  in  the  orif;inaI  Treaty. 

Mr  Phelps.  — The  seventh  is  the(|uestion  of  damages. 

Mr  Carter.  —  .Now  that  seems  to  put  this  matter  at  rest.  It  was 
evidently  regarded  liy  holli  sides  that  this  seventh  .Article  of  tiie  Trealy 
upon  its  face,  upon  a  jiisl  interpretation  of  the  language  eiidtraced  hy  it, 
did  no  contemplate  thai  the  rcgnlalions  should  lie  coiidilional  upon  the 
acipiiescence  of  other  powers.  II  wiis  upon  thai  assumption  that  Lord 
Salisbury  wishes  to  have  an  underslanding  tacked  on  to  it  lo  the  ellect 
that  it  should  he  so  condilimied.  That  is  refused,  lie  then  wishes  lo 
reserve  a  right  to  argue  licl'ure  the  Aihilrators  thai  the  regulations  should 
not  he  so  intended  and  (>veii  llial  is  (dijecled  lo  and  the  Treaty  is  {even- 
tually signed  u|ion  the  assumption  agieed  lo  hy  holli  sides  that  it  must  he 
executed  acc(irding  lo  lis  language  wilhout  any  addition  of  I'acis  wilhoul 
any  reservation  of  any  right  other  Ihan  wlial  appears  upon  llii!  face  of  it. 

iNow  if  it  was  a  (pieslion  whether  it  wa-i  proper  or  not  thai  would  hav(! 
instantly  to  hi'  decided  against,  —  Hie  sngge-tion  of  such  a  eondilion  as 
the  consenl  of  oilier  powers  In  he  ohlained  hefoic  Hie  ref;iilalioiis  where 
made  operative.  That  would  hi;  I'alal.  ICvery  one  knows  that  possihly 
some  power  niLghl  li(<  induced  In  williliold  its  consiMit.  That  is  one  of 
the  most  reasouitliie  siipposilioiis  in  llii'  world  and  even  if  one  powtM' 
should  linalK  williliold  ilsasscnl,  Imw  Imig  woidd  it  lakeliefore  tlieass(Mit 
of  all  was  (dilaincd  .'  We  know  llie(|ela\<  incidental  to  diplomatic  ciuii- 
municalion,  and  lliere  would  he  no  good  reason  lo  suppose  llial  this 
universal  assent  could  he  uhlained  in  less  that  lliree  (U'  live  years,  and  hy 
that  lime  the  seals  would  lie  gone! 

Therefore,  any  regulations  on  the  suhjecl  of  preserving  the!  seals 
which  will  lia\e  aiiv  el'liciency  lo  llial  end  mns|  |ii<  llegulations  immedia- 
tily  operalive  as  far  a«  llie  Iwo  are  eoncern"d  and  practiealK  no  difticulty 
can  ai'i-e  iipnn  llial  head.  Ii'  pelagic  sealing  is  prohiliiled  by  (m'imiI  llrilain 
and  Hie  I  iiiled  Stales  no  vesscd  under  either  of  llicir  llai;s  will  make  ils 
appearance  iipnn  llii'  s('a>,  and  I  veiiliire  lo  ^a\  thai  im  oilier  nalion  in  the 
world  aflci'  an  expression  of  llial  eliaiacler  li\  a  Trilinnal  such  as  this 
would  allow  iU  Hag  lo  he  U'>ei|  for  an\  sncli  purpose.  The  piihlic  senli- 
ments  of  mankind  anlhorilalivcK  declared  hv  a  Tribunal  of  this  character 
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selected  from  the  various  nations  of  the  world  would  be  manifested  in 
such  a  way  thai  the  nations  of  Iho  world  everywhere  would  respect  it. 
There  is  no  pood  reason  lo  suppose  there  would  be  any  attempt  to  vio- 
late it  in  any  quarlor,  and,  if  there  were  any  attempt  to  violate  it  in  any 
quarter,  if  would  he  one  which  couhl  be  on  good  f^rounds  resisted,  and 
llie  violation  would  not  be  frequently  repeated,  so  that  I  conclude  that 
there  is  no  such  limitation  lo  be  put  upon  the  Uegulations  which  may  be 
recommended  by  llic  Arbitrators. 

There  is  another  point  in  which  it  is  intimated  in  the  Arj^ument  on 
the  part  of  Great  Hrilain  liial  tliese  Uej^ulations  should  be  limited,  that  is 
to  say,  thai  the  Treaty  sliould  be  so  interpreted  as  lo  mean  thai  whatever 
regulations  may  ix  recommended  by  the  Tril)unal  shall  be  applicable  to 
HehriiigSea,  and  not  to  the  Xortli  Pacitic  Ocean. 

1  do  not  Ivuow  wlicliicr  lliat  will  be  persisted  in.  It  maybe.  The 
ground  suggested  is  that  the  whole  topic  of  the  controversy,  the  whole 
subject  of  conlroversv,  was  the  aulliorily  wliicli  the  United  States  claimed 
to  e\ercisc  in  IJeliring  Sea.  that  it  did  nut  claim  that  it  liad  the  rigiil  lo 
exercise  jurisdiction  anywhere  else,  and  tliat  the  whole  subject  of  contro- 
versy being  thus  coniined  lo  IJehring  Sea,  the  scope  of  the  regulations 
should  he  in  like  manner  limited  and  should  not  pass  that  point. 

Now  I  have  to  say,  in  the  tirst  place,  that  tiial  construction  cannot  be 
accepted.  There  is  no  such  view  as  that  lo  be  gathered  upon  the  face  of 
Ihe  Treaty  itself,  and  upon  the  face  of  the  Treaty  itself  that  view  is  rather 
lo  he  rejected.  The  language  seems  lo  be  rather  industriously  framed 
lo  exclude  such  a  view  as  that.  The  {{egiilalions  which  are  described  are 
nol  lo  li(!  regulalions  operative  in  Hehring  Sea.  hut  tin*  Arhitralors  are  to 
determine  what  eoncMrrent  regulalions  onlside  the  jui'isdiclional  limits  of 
the  respective  (lovernnients  are  necessary,  and  over  what  waters  such 
regulalions  should  evtend.  The  whole  (piestioii  of  Ihe  extent  of  the 
waters  over  wiiich  they  are  to  go  is  left  to  Ihe  .\rbitrators  without  any 
limitation  whatever. 

Now  this  inlerprelalion  therefore,  if  it  is  lo  i)e  accepted  alall,  must  he 
accepted  upon  i'lie  ground  that  Iher  •  is  some  implication.  Well,  are  you 
going  to  iniph  a  liniitalinn  of  thai  soct  ?  Such  a  liinilation  would  Ite  in- 
cdusisleiil  will)  Ihe  adniilted  juii'pose  (,f  the  parlies  here.  Krinn  Ihe  he- 
ginning  of  this  eiMilrciversv .  this  (|ue.tion  of  regnlaliiig  pelagic  sealing 
Ihniiigh  Ihe  instrumentality  of  an  Aihilration  was  originally  the  sugges- 
tion of  (Ireat  Hritain.  and  its  lirst  suggeslion  was  coupled  with  a  statement 
of  the  importance  (if  the  preservation  of  this  rai'c  of  si-als,  which  was  of 
importance  not  onl\  to  ('ir(>al  Itrilain  and  Ihe  I  nited  .'->iates,  but  to  man- 
kind. That  was  (lie  ground  upon  which  it  was  original  y  placed  by  Sir 
.lulian  I'auucefote.  and  al  everv  s|;ip<ofthis  eotitroviMsy  it  has  bei-n  Ihe 
avowal  of  those  who  re(iresent  (ireal  Itrilain  that  it  was  her  supienii<  ilesire 
that  this  raceol  seals  should  he  pres(>rved  and  i|sexterminalioni»revented. 

Well,  now,  it  woidd  he,  as  it  seems  lo  inc.  an  imputation  upon  the 
sincerity  of  (]real  Hritain  to  say  that  her  real  intention  waslo  protect  those 
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seals  only  in  Itcliring  Sea,  and  if  the  facts  slioiild  appear  a(  some  lime  or 
other  llial  that  race  of  seals  would  he  exterminated  unless  |»roteclion  was 
extended  to  Ihem  in  tlie  iNorlh  Pacilie  Ocean  as  well,  (ireat  Britain  would 
under  the  circumstances  wish  lo  sec  or  be  willing  to  see  thai  the  race  of 
seals  shouhl  he  exlerminatod.  Can  the  preservation  of  this  race  of  seals 
be  imputed  lo  (ireal  Britain,  thai  she  intended  to  preserve  this  race  of 
seals  only  in  case  it  could  he  preserved  hy  regulations  operative  in  Beh- 
ring  Sea?  What  dillenMice  does  it  make  where  it  is  necessary  thai  Ihc 
regulations  siiould  he  operative  if  the  important  point  is  Ihal  these 
seals  should  be  preserved  and  for  the  hcnetil  of  mankind,  tiien  they  are  lo 
he  preserved  hy  regulations  operative  only  over  seas  where  (ireal  Britain 
and  the  United  States  can  give  them  operation,  and,  of  course,  they  can 
give  them  operation  all  over  the  world  as  far  as  tiiey  are  concerned 

The  President.  —  Outside  the  jurisdictional  waters? 

Mr  Carter.  —  Yes,  not  in  the  three  mile  limit  —  but  outside  the  ter- 
ritorial waters.  If  it  turns  out,  in  point  of  fact,  regulalioiis  operative  upon 
the  North  Pacitic  Ocean  are  necessary,  I  say  it  would  he  imputing 
insincerity  to  fireat  Britain  lo  say  llial  she  did  not  intend  or  did  not 
desire  to  have  the  race  of  fur-seals  preserved  in  such  a  case  as  that.  If 
she  is  sincere  in  her  intention  lo  preserve  the  race  of  seals,  she  must 
desire  that  they  should  be  preserved  hy  regulations  which  are  eflieient  to 
that  end,  whetiier  Uiey  are  operative  in  Behring  Sea  alone  or  whether 
they  are  ()|ierative  in  the  iNorlli  Pacific  as  well.  But  that  there  is  any 
such  notion  as  that  entertained  hy  the  parties  to  this  Treaty  is  entirely 
inconsistent  with  their  view  as  expressed  in  the  diplomatic  correspondence. 

I  refer  to  the  draft  convention  suhmilled  hy  Sir  .lulian  I'auncefole 
which  will  he  found  in  \((lume  I  of  the  I'nited  Stales  .Vppendix,  page  31 1. 
Tlie  linii  article  of  that  is  as  follows  : 

"  A  Cdiiuiiission  of  I'mir  Experts  "  Iwd  niiniiiiatcd  l)y  each  (Invi'iniiitMit  and 
a  r,liairn!.iu  iiuminatcd  liv  Ihc  Arliilialors  if  aiipniiilpd,  and  if  iml  liy  llic  alun'said 
Ciinuiiissiiin,  >liall  I'xaiiiiin'  and  irp<il  mi  Ilic  IVdlDwiii^  i|iit>s!ii>ii  :  what  inli'iiia- 
lionul  anan^'i'nii'nrs.ir  any.  bi'twifu  liiral  Kiilain  ami  the  lliiited  Slates  and  Itnssia. 
or  any  otliei'  Powit,  are  neeessai y  lor  Hie  piwptise  of  picservinLT  thi'  fur-seal  race 
in  Hip  uurlh  era  I'aeilie  Oeean  iVoiii  exlerniination. 

That  is  the  lirst  suggestion  of  a  Conunisssion  of  experts  as  a  Tribunal 
to  contrive  measures  for  the  preservation  of  the  fur-seal.  It  comes  from 
Great  Britain,  and  the  suggeslioii  is  not  of  measures  cniifiiKMl  to  Behring 
Sea  at  all,  hul  of  measures  opei'alivc  upon  th(!  .North  Pacific  Ocean  as 
well.  Il  was  to  cover  not  only  I  Ik;  seals  helonging  to  the  Prihylof  Islands, 
but  the  seiils  of  Bussia  also.  It  is  a  suggestion  of  a  scdieme  for  the  pro- 
lection  of  the  fur-seal  all  over  the  .Norlli  Pacilie  Ocean.  Sir  .lidiaii  Paun- 
cefoti!  also,  at  a  later  date, on  the  itii  .lune.  \H\)\.  when  the  negotiations 
in  relalicn  lo  the  Treaty  were  in  progress,  and  had  nearly  heen  brought 
lo  a  conclusion,  says  (und  I  read  from  the  third  paragraph  of  page  315) 

Noverllieio^s,  in  view  nf  I  he  urguriey  nl  tin'  case,  his  Luidsliip  is  disposed  lo 
aulhorize  me: 
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"  His  Lordsliip  "  being,  of  course,  Lord  Salisbury. 

To  sign  tho  afrrocmcnt  in  llio  prooiso  (nrnis  rurniiilatod  in  your  note  of  June  9th, 
provided  liio  i|ncstiiin  (if  a  .loiiit  r.oiuinissidii  l)i'  iinl  Iffl  in  dnubl,  and  that  your 
ODVornnionl  wiilj^ivi-aii  assmancoin  sonic  form  thai  tlicy  will  concur  in  a  reference 
to  a  Joint  Commission  to  ascertain  what  permanent  measnros  arc  necessary  for 
the  preservation  of  tho  fur  seal  s]iecios  in  the  Northern  Pacific  Ocean. 

There  again,  (he  Govornmenl  of  Great  Urilain  is  pressing  Hie  Govern- 
mcnl  of  Iho  llniled  Slates  lo  assent  to  tiiis  idea  of  tiie  constitution  of  a 
commission  for  the  purpose  of  making;  enquiry  as  lo  wliat  prospective 
Regulations  shall  be  necessary  to  preserve  the  race  of  seals  in  the  Nor- 
thern Parilic  Ocean,  no  niatler-where  they  belong. 

iNow  Mr  Wharlons' answer  lo  this  I  read.  It  is  written  on  the  same 
day.  I'age  31,'j. 

Sir,  I  have  llie  honor  (o  acknowledfje  (honjceipl  of  your  note  of  to  day's  date, 
and  In  reply  lamdircrlcd  byllic  I'roidcnl  lo  say  that  the  (lovernnient  of  the  United 
Stales,  reco^rniziii}.' the  facMlial  full  and  ade<inale  measures  for  (he  protection  of 
seal  life  should  embrace!  Ihe  wlude  of  Helirinf;  sea  and  porlions  of  the  North 
Pacilic  Ocean,  will  have  im  liesilancy  in  af-'rcciui:'.  in  conneclidn  with  Her  Majesty's 
Governmenl.  I<>  Ihe  ap|ioinlnienl  of  a  Joint  commission  lo  asi'crlain  whal  perma- 
nent meastires  are  necessary  for  Iho  preservalion  of  Ihe  seal  species  in  Ihe  waters 
referred  lo,  such  an  a;;reemenl  to  he  sif,Mied  simultaneously  wilh  the  convention  for 
Arbilralion,  and  lo  be  without  jirejndice  to  the  ([ueslions  lo  he  submitled  to  the 
Arbitrators. 

That  is  the  lirsl  direct  and  explicit  assent  of  the  United  Slates  given 
(o  the  project  of  the  conslitulion  of  a  joint  commission  for  the  purpose  of 
asccrlaiiiiug  wiial  llegulaliuiisare  necessary;  and  that  assent  contains  the 
express  statement  that  the  measures  supposed  to  be  necessary  are  those 
operative  not  only  in  hehring  sea.  but  in  Hie  .Norlli  I'aciOc  Ocean.  That 
is  Ihe  way  in  which  it  was  uiiderslood  al'lei'  the  Tiealy  was  signed  and 
ralilied.  On  the  l.'llh  .laniiary,  1802  wliich  was  after  the  Treaty  had 
been  signed,  but  before  Ihe  ralilic.ilions  had  been  exchanged,  —  and 
I  read  now  from  the  report  of  the  {{ristish  commissioners  No  VII. 

The  President.  —  Ho  no!  you  malt!  a  mislake  in  point  of  date?  I 
believe  the  Treaty  was  only   concliid  m1  at  Washington  on  21)tli  March. 

Mr  Carter.  --  Tiial  is  when  the  lalilicalions  were  exchanged.  That 
is  when  it  was  ratilii'd.     Hut  it  was  sigin-d  by  the  parlies  in  December. 

The  President.      -  I  do  not  lliinli  so. 

Mr  Justice  Harlan.  —  Vi-s,  on  the  18th  December. 

The  President,  —  The  latillcat  on  was  advised  by  the  Senate  on 
March  2<.Mh;  ralilied  l)\  liie  President  on  April  22nd;  and  ralilications 
exchanged  on  Ma\  71 h. 

Mr  Justice  Harlan.  —  .Mr  Carter  "neans  Ihe  formal  articles  which 
went  into  the  Trealv  about  Ihe  Commission  were  signed  on  the  IHth  of 
December. 

Mr  Carter.  —  The  two  agreemenis  signed  by  Ihe  diplomatic  represen- 
tatives of  the  p.iiiics.  namely,  Ihe  agreement  for  Ihe  .\rbitralion  and  Ihe 
agreement  for  the  Joint  Commission,  were  signed  on  December  I8lh,  und 
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you  will  remenber  lliat  llie  Commissioners  agreed  to  be  appointed  were 
appoinlcd  before  llie  Commission  was  finally  ratified. 

Now,  Lord  Salisbury,  on  tlio  loth  of  January.  IH',)2,  addresses  a  letter 
of  inslruclions  lo  llie  Hritisli  (".(imniissioners;  and  I  will  read  from  lliat 
letter.  —  llie  second  enclosure  referred  to  in  tlic  preliminary  iteport. 

Yiiii  will  (ibscrvc  llial  it  is  inloniled  (hat  llio  Hojiorl  of  Hit'  Joint  C.oinniissionprs 
shall  ciiiljiiico  rt'coiiiiiiciiilatioiis  as  lo  all  iiioasurt's  that  should  he  adopted  lor  the 
proscrvalioii  ol'  seal  lilV.  I'dv  this  |iiii|iiisc,  if  will  he  ni'rc-sary  lo  ronsidcr  what 
ri').'iilalioiis  may  socni  advisahh'.  whcllicr  wilhiii  Ilic  jiiiisdiclioiial  liiiiils  of  Ihn 
Uiiilcd  Stales  and  (laiiada,  or  oiilsidf  lliosi'  liiiiils.  TIk;  rc^rulalioiis  which  Ihi' 
Coiiiiiiis>i(iii('is  may  ivcoiiiincnd  Inr  adoplioii  within  the  rcspcclivi' jiirisdirlioiis  of 
the  two  countries  will,  of  course,  he  mailer  for  the  considcralion  of  the  respective 
rioverniiieiits,  while  the  lte)xiilalioMs  aU'eelin^r  walers  oulside  llie  lerriloiial  limits 
will  have  to  he  considered  under  riaiise  (i  id'  llie  Arhitration  Atireemenl  in  the  event 
of  a  decision  heiii;,'  L'ivcii  hy  (he  Arhilralors  ajraiiist  the  claim  of  exclusive  jiirisUic- 
tioii  put  forward  on  hehalf  of  Hie  liniled  Slales. 

The  Iteporl  is  lo  he  [irescnied  in  Ihe  lirsl  inslnnci^  lo  the  two  Governmeiils 
for  their  consideralion.  and  issuhsei|uenlly  lo  he  laid  hy  those  (iovernmenis  before 
the  Arhilralors  lo  assist  lliem  in  delermiiiinjr  the  more  resliicled  (|ueslioii  as  to 
what,  if  any,  lte|.'iilalions  are  cssoiilial  for  Ihe  prtdei'tion  of  the  furhoariiif,'  seals 
oulsiile  the  territorial  jurisdiction  of  the  two  countries. 

Senator  Morgan.  —  Have  yon  lliat  clause  before  you? 

Mr  Carter.  —Of  the  Treaty? 

Senator  Morgan.  —  .No,  it  does  not  say  of  the  Treaty,  a  I  unders- 
tand, but  of  one  of  these  .Agreements. 

Sir  Richard  Webster.  —  it  is  the  same  thing.  It  is  now  Clause  Vil  of 
the  Treaty. 

Senator  Morgan.  —  I  wanted  lo  know  if  it  was  identical  \Nith  Clause 
Vil  of  the  Treaty  —  Clause  VI  mentioned  in  that  letter. 

Mr  Carter.  —  Yes,  it  is  substantially  identical,  I  believe  exactly. 

Mr  Justice  Harlan.  —  Yes  it  is. 

Senator  Morgan.  —  Is  it  known  at  v>hosc  instance  thai  Glh  Clause 
was  made    llie  7lli.     arliele  of  Ihe  Treaty? 

Mr  Carter.  —.Weil,  when  Ihey  i^ame  to  put  (he  .\greemeiit  for  the 
.Vrbitraliuii  and  the  Aiireemenl  for  Hie  ;i|ipoinlmeiil  of  llie  .biiiit  Commis- 
sion into  line  ilocmiii'iil,  wiiicli  i^  llie  Trealy,  llicii  it  lieciime  iiece-...ai'y  to 
make  that  change.  That  consoliduliun  of  the  Iwo  inslriimenls  made  that 
chaiiiic  iitM  essury  as  I  suppose. 

The  President.  —  Ceneral  Foster,  there  was  a  remodelling  of  the 
Trealy  aflcr  this  lirsl  signaliire  of  the  IHlh  Dec  was  llicre  not? 

General  Foster.  —  .Vfterwards,  when  they  came  lo  complele  the 
Trealy,  lliey  remoilclled  it  by  inscrliiig  Ihese  two  agreements,  bul  in  num- 
bering Ihe  Treaty  Ihe  lirst  live  (|iicslioiis  became  Article  VI  of  the  Treaty, 
andllie  next, as  to  Itcgiilations.  following  became  Arliele  VII  of  IheTreaty ; 
it  was  simply  in  the  enumeration  of  the  .Vrticles  of  the  Treaty  that  it 
became  Article  7. 

The  President.  -  And  it  was  after  December  IHlh,  but  before  Febru- 
ary 'J'.Hh. 
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General  Foster.  —  Yes. 

The  President.  —  Hut  tliorfl  was  no  substanlitil  change  in  the  text. 

General  Foster.  —  i\o  chiinge  whatever  in  the  hvnguage,  but  simply  in 
the  numheiiufi  of  the  Arlirles  and  the  tlcsignalion  of  them. 

Mr  Garter.  —  I  have  read  from  documents  sliowing  what  the  inler- 
pietalion  of  Great  Mritaiii  was  in  tliese  particulars,  and  1  will  now  call 
your  attention  to  a  document  showing  the  interpretation  of  the  United 
Slates.  The  comuiissionners  tiiere  reler  to  tlie  letter  of  the  Secretary  of 
State  appointing  tlioin. 

IiiydmlclliTdCIiily  10,  ISftl,  rcceivpd  by  us  in  San  Francisco  on  Ihc  lOlli,  after 
refcnirif.'  Id  (Ik  'li|iliinialir  I'dfilrovt'isy  ponding'  IicIwihmi  llic  United  Slates  and 
Great  Britain  in  ivs|ii'(l  Id  the  ivijliuf,'  (.f  Inr-seals  by  liritisli  snlijiMts  and  vcss('ls, 
to  tlie  lauscs  which  IimI  n|i  lo  liiis  cDnlrDversy,  and  Id  s(]nu!  of  liio  iiropositioiis 
wiiieii  hadat  Unit  dale  heen  ninlnally  a^'ieed  npon,  yoii  inform  us  llial  llu'  I'residenl 
has  been  please'd  to  appoint  us  to  proeoed  to  thi'  I'ribiiof  Islands,  and  lo  niaiie  cer- 
tain investigations  of  Iho  facts  relative  lo  seal  life,  with  a  view  lo  ascertaining 
what  pernnment  nn'asnres  are  ncicessary  for  the  preservation  ol  the  fur-seal  in 
Bohrin^jSea  and  the  North.  '•  Pacilic  Ocean  ". 

|The  Trihunal  then  adjourned  for  a  short  lime.| 

The  President.  —  M.  Carter,  will  you  proceed. 

Mr  Garter.  — •  Another  evidence,  Mr  President,  tending  to  show 
flail  in  llie  coiitemplalion  of  the  Treaty  reguh\lions  were  not  lo  he  limited 
to  Hehring  Sea,  is  found  in  the  change  in  form  of  the  sixth  (jueslion. 
.Vs  originally  proposed,  it  was  in  this  languigo.  i  read  from  page  286  of 
the  isl  volume  of  llio  Appendix  to  llie  .Vmeriean  Case 

VI.  If  till' (let  (Mini  nation  of  Ihe  foreuioin','  '|ue<lions  shall  leave  the  subject  in  such 
position  thai  lh>'  i'oiirurr(Mi('e  of  (Iri>al  lirilain  is  n(>eessaiy  in  prescribinij  rejjula- 
tions  for  the  killinf?  of  the  fur-seal  in  any  pail  of  Ihe  waters  of  Hehring  Sea, 
then  it  shall  be  further  determined,... 

and  so  forth 

You  svillohservc  there  that  the  language  is.  "  Ilegulations  for  the  kil- 
lingof  the  fur-seal  in  any  pari  of  Uk;  waters  of  Hehring  Sea",  giving  some 
ground  for  the  siiggeslioii  tiiat  the  regiilalious  were  lo  i)c  conlined  to 
Behring  Sea;  hul  after  Ihe  correspondence  which  I  have  referred  lo,  in 
which  it  was  indicalcd  on  holli  sides  lliat  lliere  was  a  iiecessitv  that  the 
regulalions  should  exiend  nulside  (if  ndiriiig  Sci ,  or  that  there  might 
he  a  necessity  for  their  extension  outside  thai,  the  form  of  this  .\rlicie 
was  changed;  and  on  page  31'.)  of  the  sanii!  volume  will  he  found  Ihe  sug- 
gestion of  it  in  its  changed  form,  and  as  it  was  linally  ado|ited,in  the  note 
from  .Mr  Wharton  to  Sir  Julian  I'aiincefole,  where  he  says  : 

I  am  now  directed  by  the  I'residenl  lo  submit  the  following,  which  he  thinks 
avoids  111!'  objeclion  iml'ciI  liy  Lord  Salisliiry  : 

(lij  If  Ihe  delerminalion  of  llic  fore^'oinu'  (piestions  as  lo  the  exclusive  jurisdic- 
tion of  the  I'nilcd  Stales  shall  leave  Ihe  subjecl  in  such  position  that  the  concur- 
rence (dlireat  lirilain  is  necessary  to  Ihe  eslahlishment  of  re^rulalions  for  the  proper 
protection  and  the  preservation  of  the  fur-seal  in,  or  habitually  resorting  lo,  the 
Uehring  S(!a,  IIk!  arbitrators  shall  then  delerniine... 

and  so  fortii. 


—  534  — 

Now  Ihe  language  is  "  or  liahiliially  resnrling  lo,"  indicating  that  llie 
prtlcclion  was  lo  t'xlond  lo  llic  seals  resorting  lo  Holiring  Sea,  wherever 
il  might  he  necessary  that  lliose  regnialions  siiouhl  he  operative  ;  and  thai 
was  the  form  in  wliicli  it  \mis  linally  adopted. 

Now,  I iiave,  linally,  ifor  the  purpose  of  shewing  tiiat  the  IJegulations 
arc  not  necessarily  lo  he  limited  lo  MehringSeai,  to  point  lo  the  Heport 
of  tile  hritish  lommissioncrs  themselves.  They  agree  themselves  that 
these  Itegiilations  should  he  operative  on  the  Norlii  I'aeilie  Ocean,  and 
indeed  every  where  wlieie  Ihe  seals  go  —  and  not  cordined  to  Hehring 
Sea.  The  pi'oliiltitions  upon  pelagic  sealing,  which  they  themselves  in 
liieirHe|»ort  impose  (which  Iteport  is  niiule  pari  of  the  ease  of  (ireat  Hri- 
tain  here  ,  are  lo  Ihe  etfecl  liial  Ihe  pi'(diihilions  of  close  lime  shall  apply 
nol  only  lo  liu!  waters  of  Uehring  Sea,  hut  lo  tiu'  waters  of  the  North 
Pacilie  as  well.  We  may  theretore,  I  Ihink,  conclude  thai  according  to 
the  true  interpretation  of  this  Trealy  Ihe  arhilralors,  in  the  framing  of 
regnialions,  are  iiol  coniined  lo  Hidiring  Sea  at  all,  hut  may  make  them 
apart,  and  must  make  lln-m  aparl  if  il  is  iKtcessai'yi,  over  the  waters  of 
the  North  I'acilic  as  well 

Now  as  to  the  necessity,  there  can  be  no  manner  of  doubt.  Touching 
lliat  necessity,  I  allude  lo  a  teller  addressed  by  \V.  (1.  Hawkins  to  the 
.Marquis  of  Salisbury  on  the  2'.ttii  of  April  !S«,tl,and  which  will  be  found 
in  the  latter  part  of  volume  III  (!i.  S.  n.  :{.  I8<)2i  of  the  .\ppendix  of  the 
British  Government,  case,  page  .'j.  .Mr  ilawkins  there  says  : 


My  I.,ord, 

III  roiisi'(|iicii(i'  <ittlio  nf>;;oci;iliiiiis  liciiii:  caii'ii'd  on  hi'lwcii  Ihc  I'liitiMl  Sillies 
(idViriiiiii'iil  .'iiiil  mil'  iiwii  Ici  hiiii;;  :ilii>iil  w  salislacldiv  si'llli'lliciil  nt'  llic  |{rliiilif.''s 
Sea  Si'al  I'islii'i  V  i|iii'sli(iii,  I  iii'^  Id  'id'cr  vnii  lln'  t'nllMwiiii;  laiN.  Ii  iisliiii.'  Ilicy  iiiav 
be  usolal  lo  ymi  as  eiiiiiiialin^  liiuii  mn'  willi  a  |iiailital  kiKiwIcijf,'!'  cxli'iiilini.'  ovit 
a  iiurioci  orci^'iilccii  years. 

I  also  inclose  lieiewilha  ciiltini.'  Iioni  Ilie  "  Daily  tllininicli'  ",  of  Ihe  almveilate, 
wliicli  iiiihices  nie  lo  lake  lliis  lilieily,  sii|i|i(isiiii:  llie  slalemeiit  liierein  detailed  lo 
be  eorreel. 

Since  aboul  the  year  ISS.'i  we  have  received  in  this  cdiiiiliy  lar^re  imnibers  of 
seal  skins  known  in  tjie  trade  as  norlh-west  coast  skins,  thi'  same  haviiif:  been 
laken  in  llii'  M|ieii  se.i.  and,  IVoiii  a|i|ii.'araneesllial  an,'  unnii-<lakalilc  to  the  initialed, 
are  exclusively  tin'  skins  of  I'eniale  seals  |ireifiiaiit  ;  these  ari'  all  sliot.  and  I  have 
been  inloniied  that  lor  every  skin  lecovi'red  live  or  six  are  lost  throii^'h  >iiikiiii; 
when  struck  by  the  sliol  ;  this  wliidesale  slaiiirhti'r  of  the  females  will,  in  a  short 
lime,  briii^'  about  Ihe  extermination  of  Ihe  se.il  in  llial  district  if  not  ariested. 

Now  thai  leller  was  referred  hv  Lord  Salisbury  to  the  Canadian  (ioverii- 
meiit,  and  Ihere  was  a  report  made  by  Ihe  I'rivy  Council  of  that  lioxern- 
menl.  Thai  is  found  on  page  ".'lof  the  saiiu'  part  of  the  Itrilish  .\ppendix. 
Ilistiie  : 

lli'j)ii)l  itf  II  niiiiiiiilliv  11  f  I  If  l/iiinirnhlr  I  If  f'rivi/l'nin,-  'I,  iiji/iranil  In/  his  f'7  iri'lloiiri/ 
Ihe  liiiii'i  iiui-lii'tiiiitl  ill  t'liiinnl  ml  ihf  •illh.  Jiiiir  IS'.M. 

'I'lie  Coinmillei'  oi  the  I'rivy  council  have  bad  under  consideration  cert.iin  papers 
from  Ihe  r.idoiiial  Dfll li  the  siihjeet  of  Ihe  seal  tisjiery  in  llelirini.''s  Sea. 

The  Minister  of  .Marine  and  j'isberies,  to  whom  the  matter  was  referred,  observes 


~  .s;i,i    - 

thai  Mr  ll.iwkins  ^lal('s,  since  alirml  I'li-  yt'iir  IHS.'i  \vn  liavo  niccivi'd  in  this  country 
(Gn^'land)  larp'  niiuibcrs  ol'sp.'il-skins,  known  in  Ihc  Inidi!  as  llii'  noilli-wost  coast 
skins,  Ihi'  same  liavinf;  bocii  taken  in  the  upen  sea,  and,  I'iumi  appi'ai'anres  that  arc 
nninistakaiih'  In  llio  initialed,  .ire  e\rlnsively  tin- >kins  cif  IVniali'  seals  |ire<,'iiaiit; 
these  are  ail  slml  and  I  have  been  inrnrnind  thai  lor  every  skin  recovered  live  or  six 
are  lost  lhriin;.'h  sinking'  wIiimi  struck  liy  llic  shut... 

Then  l\\o|)iirajjniplis  lurllier  down  llic  Ucpoits  proceeds  : 

The  Minister  snhniits  llial  liie  lestiinony  [iriidnced  liy  Mr  Hawkins,  in  this  eon- 
nccliou  is  i|nili^  in   aeeord  with  tin-  inrorinalinn  hilherlo  cihtained,  and  is  innxj 

valuable  in  sii|i|iorl  ol'  the  cnnlention  oT  Canada.     II  has  I n  previiinsly  |iiiinted 

onl  thai  allhouKli  jireat  stress  bad  been  placed  by  Ibe  United  Stall's  (inverninent  c>i\ 
the  alle^'ed  neei'ssily  lor  pinjiihilin^'  pelauie  sealing,'  in  the  liehrinf.''s  Sea,  yet  no 
atlenipt  bad  evei'  heen  inaile  by  Ihal  (iiivi'ininent  Inr  an  airan^'einenl  In  eintail  simi- 
lar ()|ii'ratii>ns  ailing'  the  roast  pievions  to  llii>  eidry  ofseals  into  that  sea. 

In  an  altenipt  to  vindicate  the  Mii'thods  of  the  h'ssees  of  the  seal  islands, 
Mr  Hawkins  proceeds  :  "  We  on  the  other  band,  duriu}{  my  experience  bnvo  bad 
annnally  larj;e  nundiers  cd'  seal-skins  from  .Maska,  and  also  I'rom  the  Copper 
Islands,  whii-h  ar(!  killed  by  hein^'  clnhbed  nn  land,  and  aie  selected  with  .jnd;;- 
ilient,  hi'in^'  the  skins  ol'  yoimi:  male  seals  :  the  older  ll^ditin^'  or  breedinir  males 
are  spared. 

This  i<  another  presentation  of  the  case  cd'  the  United  Sl.ili's  (iovernmiMd  lor  Ibe 
prohibiting,'  ol  eveiy  olber  character  of -ieai in;.' bill  that  .id oped  by  Ibe  lessees,  so  I're- 
qilently  comlialed  by  your  lixecllenciys  advisers.  While  Ibe  Minister ol'.Maiine  and 
Fisheries  does  not  deem  il  necessary  lo  dwell  at  any  leiiiflb  upon  the  point,  he 
would,  in  passing;,  invite  atlentiini  to  the  tad  Ibat.nolwilbstandin;;  Ibis  statement, 
the  United  Stales  Treasury  a^jenls  now  assert  the  conlrary,  and  the  tiovurnmcut  of 
the  United  States  appear  lo  heading;  on  the  Itcports  of  Ibeir  A;,'ents. 

Now.  oinilliiif;  Ihc  iicxl  piuajtrapli.  I  will  (uko  up  llii'  oiio  followin};!  : 

The  Minister  submits  thai  whatever  si|,'nillcance  Mr.  Hawkins  slalement  may 
have  u[ion  the  abstract  i|neslion  ol'  the  pruteclion  ul'  seal  tile  in  Ihc  I'acilic  waters, 
it  can  have  hut  little,  it'  any.  on  the  controversy  betwciui  Great  Hrilain  and  the  Uni- 
ted Stales,  as  Ibe  evil  complained  of,  even  it' as  |,'reat  as  allej.'ed,  occurs  outsiib'  the 
disputed  area,  as  be  himsell'  implies  in  bis  reTerenie  lo  the  norlbwost  coasl  skins. 

Tlici'orofo  il  iippciirs  I'rom  lliat  lliat  the  principal  danger  lo  the  seals 
lies  oiilsidci  Ihc  hclii'iii^  Sea  and  in  Ihc  .N'oiili  I'acilic  Ocean. 

i\ow  I  will  read  some  (jvidciice.  haviiif;  Ihc  siiinc  tendency,  ironi  llie 
Iteporl  oflhc  Itritish  (lomniissionci's  pa^e  2-,  seclion  DiS  : 

It'ci'ilain  monlli>  should  he  di.scussi'd  as  a  close  time  for  sealing'  at  sea,  it  be 
conies  imporlanl  to  impiire  which  part  ol'lbe  season  is  mo^l  injiirioiis  to  seal  lil'e 
in  jiroportion  to  the  number  of  skins  secured,  and  lo  this  inipiiry  there  can  be  but 
the  one  reply,  that  the  most  destructive  part  of  the  l'ehi;.'ic  calch  is  Ibat  td'  the 
Spring;,  during,'  which  timeil  includes  a  considerable  proportion  ol' u'rav id  lemab^s. 
then  coimiiencin;.'  lo  travel  on  Heir  way  north  lo  liriiii.'  lortli  their  yoiiii;.'.  It  is  on 
similar  ^irounds  and  al  corresponding,'  seasons  that  pioteclioii  is  nsn.illy  aci'oided 
III  animals  of  any  kind,  and,  apart  I'rom  the  lad  that  these  seals  arc  killed  upon  the 
lii;,'li  seas,  the  same  arjjnments  apply  to  this  as  to  other  cases. 

Thai  represents  Ihe  mosl  dcslruclive  pari  ol"  llic  pcliifjic  calcli  lo  he  Ihal 
ol'spriiij;.  whpn;;iavid  I'cnialcs  iiioslly  are  taken  on  llieirway  lo  Ihc  islands. 
Now  on  page  23,  seclion  I  i.'i.  Ihe  same  I'.ommissioncrs  say  : 

From  the  b)roj,'oinf;  review  of  the  various  fads  and  circumstances  of  seal  life  in 
the  North  Pacilic,  the  following  may  be  slated  to  be  the  governinfj;  coiuiitions  of  pro- 
per protection  and  preservation  : 


—  .'i.lB  — 

(i)  The  facts  show  that  soiiii'  siioli  iMniccliiPii  is  ciiiincntly  dosirahli',  psprcially 
in  viow  of  fiirthor  nxpansions  of  Itin  scaliiif,'  iiiduslrv. 

(A)  Tliu  (lomcslic  pi'Klcctioii  liiTctoforc  k'Vi'ii  to  llio  fiir-scal  on  llio  lirnndin^' 
islands  liiis  at  no  liinc  ln'cn  wliollv  >atisra(lorv,  cilhcr  in  iMinci'plion  or  in  exncu- 
lion,  and  many  cd'  iU  ini'lhoiis  have  now  licronic  ulisolclc. 

(f)  Mi'asurcs  of  proloriion  lo  lie  rd'cclivi!  nnisl  inrlndc  li'dli  Ibo  sninmor  and 
winter  homes,  and  liie  whole  mi^'i'alion  ninfios  id' Ihi  fiir-scal,  and  control  every 
place  and  all  nielliods  where  or  hy  which  seals  are  taken  or  destroyed. 

Now  llicy  say  in  pam^'iali  fi,  scrlion  I.").'!,  which  will  bo  loiind  on 
page  2i)  : 

A  olose  season  tcj  he  provided,  exlendin;;  fmin  tli,'  t.'illi  Seplenilierto  the  Isl  May 
in  each  year,  duiinj,' which  all  killinjiofsiMlssliulJ  he  prohihiled,  wilhtlie  addilioniil 
provision  that  no  sealinj;  vess(d  shall  enter  llehriii;,'  Sea  I'el'oro  the  Isl  Jidy  in  ••upji 
year. 

So  llial  wc  sec  llial  nol  oiiU  in  Ihc  conlcMiiplalion  of  llio  parlies  lo  llio 
Trealy  is  llicro  no  ftronnd  I'lir  Hie  siij;j,'('slioii  llial  llic  rci^iilalions  arc  (o  bo 
limited  to  Heliriiif;  Sea,  but  tlioy  are  lo  be  made  operative  wherever  (be 
neeessilv  recpiiri's  il ;  and  \v((  have,  besides,  ii  reeo^iiiiliuii  Ihal  iieeessily 
does  require  tiie  operaiioii  of  these  regiilalioiis  lor  liie  Nortii  I'aeilie,  as 
well  as  in  liebriiif;  Sea. 

Now  baviiif;;  disposed  of  (ho  liniilalions  soiijjbt  lo  be  imposed  upon 
the  Tribunal  in' rospeet  (o  ils  eonlrivinj;  rej;iilalioiis  for  Hie  preservation 
of  Hie  seals,  I  come  now  lo  what  Hie  real  prnhleni  is.  What  is  the  real 
problem  before  Ibis  body?  They  are  lo  eoiiliive  such  llejiidalions  as  are 
necessary  for  Ihc  preservation  of  Hie  I'lir-seals.  Wlialever  is  is  neeessary 
(o thai  end  iniisl  be  reeiHiiiiieiided,  11(1  mailer  wlial  il  is:  no  mailer  where 
it  is  0|)eralive  ;  no  mailer  wlial  may  ulherwise  be  ils  elleet  —  whatever 
measures  arc  neeessary  lnr  Hie  purpose  oraeeomplisiiiii};  ihal  objeel. 

Now  of  conrse  il  is  nol  lo  ht;  supposed  Ihal  '///  lakiii};  of  seals  is  lo  be 
prohibiled,  because  Ihal  wuiilii  Ik;  lo  deprive  maiiKind  of  Hie  beiielil  of  Hie 
animal.  We  must  assume,  of  course,  Ihal  Hie  inlenlion  is  Ihal  Hie  beiie- 
fil  of  Hie  animal  should  he  secured  lo  mankind,  and  llu;  lakinj;  so  regu- 
lated as  lo  prcvenUhe  cxlcrmiiialioii  of  Ihe  species.  How  is  Ihal  (o  be 
accomplished?  Well,  Hie  s(diilion  of  Hie  probleiii  of  course  recpiires  a 
study  of  the  nature  and  liabils  of  llii:  animal  :  Ihe  melliods  hs  which  il  is 
pursued  and  captured:  Ihe  perils  lo  wlii<h  il  is  exjiosed,  and  Ihe  means 
wbicb  are  best  adapled  lo  prolecl  il  ai;ains|  those  perils.  Those  are  lln- 
lliiiifis  lo  be  considered.  Hut  Ihose  are  llii^  very  lliings  which  aris(>  for 
consideration  in  considering' Hie  (pieslioii  of  properly.  Those  are  Ihe  very 
same  topics  wliicli  I  have  discussiMl,  and  discussed  al  great  lengtli  in 
considering  wlial  the  queslion  of  properlv  was;  iiiid  Hie  conebision  was 
thai  for  the  purpose  of  securing  lo  mankind  Hie  benelil  ol  the  animal,  and 
al  Hie  same  lime  preserving  Ihe  species,  il  was  necessary  lo  award  lo  Ihe 
Lniled  Stall's  which  had  a  coiisliliilion  —  a  lerrilorv  —  which  gave  il  a 
natural  control  over  Hie  animal,  Ihe  benelil  of  Ihe  rights  of  properly. 
Thai  was  Hie  conelusion.  it  was  Hie  same  problem  precisely;  and  il  is 
the  same  problem  upon  which  liumun  society  lias  been  engaged  from  Uie 
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(lawn  of  civili/.alioii  In  llio  proscnl  day  —  How  ciiii  Hip  nicos  of  animals, 
useful  to  man,  bo  prosorvcd :  Ili(>  honclils  which  Ihin  arc  snsrt'|ilihle  of 
afl'unling  bn  scciirud  Ionian:  and  al  tlic  same  tinii>,  Iht;  stock  nol  des- 
troyed? Thai,  as  I  had  occasion  In  show  was  llic  |iroltlein  upon  which 
hniiiaii  society  had,  fnnn  Hie  lie<;iiiniii^',  lieen  eii^ii,i:c(l,  in  the  soliilidii  of 
which,  in  all  cases,  Ihcy  arc  (o  award  Ihe  ri^jhls  of  propeily  to  Ihose  who 
had  such  a  conlrnl  oxer  Ihe  animal  as  (;iialiliMl  lliein  to  secure  and  iipply 
to  the  uses  (if  mankind  the  iniinal  incicise,  and  preserve  Ihe  slock.  How 
else  can  Ihe  prohh-iii  he  M.lved  .'  Mow  can  you  preserve  lo  mankind  a 
race  of  donicslic  animals  unless  yon  award  properly  to  those  who  liave 
Hiich  a  conlrol  over  him  ihal  iliey  can  destroy  him  at  a  Idow'.'  The  liiiled 
Slales  hav(!  Ihal  coiiind  ovei'  this  animal,  lie  comes  upon  llieir  soil  — 
remains  lliere  live  in-  six  monllis  during'  llie  year  —  volnnlarily  suhmils 
himself  lo  their  power,  so  that  they  can,  if  Iliey  choose,  destroy  him 
almost  al  once  How  can  yon  preserve  Ihal  race,e\cept  hy  inducing  Ihi- 
power  Ihal  has  (lii>  conlrol  and  has  this  ri^lit  of  deslrnclion  and  this 
power  of  deslniclion,  lo  wilhlndd  Ihe  exercise  of  il.  And  how  can  you 
induce  Ihein  lo  willi  hold  Ihe  exenisi!  of  il  excepi  l)\  awarding;  lo  lliein 
the  henelit  of  Ihe  i'i};hls  of  properly?  il  yon  will  allow  lo  lliein  Ihe  reward 
of  llieir  abstinence  —  if  you  will  call  upon  llieiii  In  exereisi"  care,indiislry, 
and  self-denial,  and  so  preserve  tin;  slock,  and  as  ii  recompense  for  it. 
t;ive  IIkmm  Ihe  beiudils  which  coini's  Irom  a  sale  ol  Ihe  prodncl,  then  yon 
can  have  tin;  race  preserved  —  otherwis(!  not.  Tliertifore  I  sa\  lliat  Ihis 
probltMii  of  co'Wriviii};  re!;;nlali(ms  is  only  the  problem,  otherwise  expres- 
sed, which   ai'ises    in  considering  Ihe  (piestion  of  pi'opijrly. 

Now  the  (pieslion  of  pro|iert\  is  assumed,  for  tin;  purposes  of  Ihis 
argunieiil  lo  have  been  decided,  and  lo  have  been  decided  adversely  lo 
the  United  Slates,  so  Ihal  we  have  nol  Ihal  precise  means  of  preserving!; 
Ihe  species.  Kul  that  does  nol  chaiiffo  Hie  nature  of  the  problem  al  all, 
nor  does  il  change  any  of  Ihe  facts  in  llii-  case.  If  Ihe  I'liiled  Stales  have 
no  properly  so  aslopermil  lliem  lo  preserve  Ihe  iinimal,  and  sou  have  lo 
coiiK!  lo  the  adoption  of  rcgnlalioiis  lo  be  concurred  in  by  bolli  lloveiii- 
inenls  b)  accomplish  thai  preservalion,  yon  ninsi  do  Ihe  same  Ihing  which 
an  award  of  the  right  ol  properly  amouiils  to  —  thai  is  to  say,  you  must 
pcrmil  the  I  iiiled  Slales  lo  lake  Hie  increase  of  Ihe  animal,  and  pi'evenl, 
by  legiilalion,  all  oilier  nations  from  inlerfering  with  Ihe  animal  al  all. 
There  is  noolher  way  you  must  accomplish,  by  regulation,  Ihe  same  enils 
which  an  award  of  Hie  question  of  properly  would  accomplish;  and  yon 
can  only  accoin|)lish  it  by  (be  same  means  or  wlial  is  lanlamoiinl  lo  Hie 
same  means. 

Senator  Morgan.  —  Do  you  regard  the  words  "  protection  "  and 
"  preservation  "  in  that  7lli  Arlicle  of  Ihe  Treaty  as  being  strictly  syno- 
nvmous? 


Mr  Carter.  —  I  rather  lliink  that  I  have  so  regarded  them, 


for 


the  proper  protection  and  preservation.  "     I  think  those  are  Iwo  words 
used,  nol  precisely  as  synoiiynions,  but  subslaiiliallv  so;  —  two  terms  in- 


Ii'IiiIimI  III  cnviT  llii<  wliiili'  iilcii.  I  ilo  iiiil  lliiiik  ai)\  |iri<i'is(>  ilislinclioii  is 
uIIoiii|iIl>iI  to  lie  riiailf  in  lln'iii:  liiit  Issii  wniils  arc  i'iii|ili)yu(l  Id  .  )N(>i' 
iiiiii'i'  liiliy  llic  iiiiliuii  thai  tlicso  seals  \M>r<<  Id  lit*  ptvstM'X'tl  hy  lii'ing  pru- 
ti't'liMJ.  W  (' caiiiiitl,  ill  litis  i'ii(|iiiiy.  1dsi>  si};lil  iDiaii  instant  ol'  wlial  tlic 
laws  of  iialiirc  arc.  Tlicv  arc  tlic  vers  olijccl  iif  niir  cnqiiiry.  Tlicsc 
seals  arc  subject  to  tliu  D|ici'atiiitis  of  tiic  laws  of  nature.  Tlieir  increase 
and  tlieir  ileornasc  inevitably  loliow  rules  \Nliicli  arise  out  of  those  laws; 
and  in  order  lo  arrive  at  means  and  inoasnros  which  are  necessary  for  that 
|irotectioii.  we  iiinsl  usierlain  llieni  ,  and.  when  we  have  ascerlained 
Ilium,  we  mils!  impliciliy  id)e\  llieiii.  There  ciiii  Ix;  no  laiii|ierin^'  with 
the  laws  of  nalure.  Any  violation  ol' lliem  inevitably  draws  alter  it  the 
misehievons  eoiise(|iioiices  wliicli  are  allachcd  to  violation  :  and  if  we  un- 
der take  lo  >a\  tiiat  wi'  can  |iroceed  conlrary  lo  Ihose  laws  in  any  |iartien- 
lar,  so  I'ar  a>  Ihose  lawn  invoKe  tin;  |ireservalioii  ol'llie  simI.  IIk;  disaslrons 
conse(|nences  will  be  drawn  after  it. 

.Now.  here,  in  niv  view,  is  rcalK  an  end  lo  lejjiliinato  debate  in  this 
mailer;  any  fnrlher  ar^iimciil  mii>l  iirocecd  ii|)on  the  as>iini|itioii  Ihal 
there  is  some  surl  of  donbl  as  lo  whelher  the  |inrsnit  of  seals  ii|ion  the 
hi^li  sci:s  in  Ihe  nianner  adopted  hy  pelagic  sealers  is  destructive  or  not. 
I  have  argued  Ihal  ipieslioii  before.  It  is  as  (dear  as  anylhin^  can  he  thai 
it  is  desli'iiclive.  Il  is  nid  possible  lo  attack  Ihe  females  in  the  way  in 
which  pelagic  sealing  allaiks  lliein  wilhoiil  ils  hciii^  deslnicliv(>  in  its  con- 
SiMpiences. 

.Now,  I  here  are  two  lliiii^'^  here  Ihal  are  beyond  dispute':  lirsl,  thai 
the  sonn^  and  non-breeding  males  may  be  taken,  up  lo  a  cerlain  point, 
wilhoiil  iliminisliin^  the  birlb-rale,  and  Ihe  lakiii;;  (d'  any  females  miisl 
(liminisli  Ihal  rale /y/v/  hniln  and  must,  therefore,  be  in  ils  elVecl  deslrnc- 
live.  This  does  not  depend  upon  scieiitilic  hnowled^e  at  all;  il  depeiuls 
upon  common  knowledge  and  common  informalion  which  all  men  are 
alike  possessed  of.  Suppose  Ihe  race  (d'  sheep  could  md  be  ciilliva'ed 
except  in  four  places  in  Ihe  world,  and  that  Ihe  entire  demand  of  Ihe  world 
liad  lo  he  salislii'd  with  Ihe  prodnci  which  could  be  |)rodiiced  at  those  placi^s 
C.uiild,  under  Ihe  circiimslances.  any  feniiile  sheep  ever  be  killed?  N'ery 
plainly  not.  Kverv  one  of  Ihem  miisI  Ik;  preserved,  and  Ihe  demand,  of 
course,  would  make  il  prolilable  to  preserve  everv  om;  of  them,  just  as  it 
is  in  the  case  of  seals.  If  yon  kill  a  sinf;le  femah!  seal,  you  must  lo  that 
extend  diminish  the  prodiicl  wlii(  h  will  arise.  Uf  CDiirse,  sheep  can  be 
|)rodnced  in  every  ipiarler  of  the  j;lobe,  and  Ihe  market  >^lnlted  at  ph>asure 
at  any  inomenl  with  Ihem.  II  is  perfectly  praclicabh;  and  perleclly  proper 
to  kill  female  sheep  and  lo  kill  them  whenever  it  is  md  profitable  to  in- 
crease the  stock  ofsheepany  more.  Tlial  condition  of  thinj;s  never  arises 
ill  the  case  of  seals. 

The  demand  so  far  exeeds  the  supply  and  is  so  prodif;iDUS,  Ihal  there 
is  a  demand  for  a  inneli  larger  supply  than  can  be  riirnisbed  on  the  pari 
of  everybody  in  tin;  world  ;  and,  therefore  under  the  circiimslances,  the 
markets  cannot  be  salislied  without  you  preserve  earel'ully  and  sedulously 


every  ri'inali' sciil.      I  iiiln- Iho  ciniinisliiiicc's,  llieii,  wliiil  i><   llie   iilliliiile 
oI'IIk' IJniletl  Stales  as  lolliis?     II  is  Ihis;  lliat  il  eaii  |)i'(»|iiist!  no  vpjh\ 
lalioiis  siise  line,  iiml  lliaj  isjin  alisulule  |ii'iiliil)ilii)ii  on   killin);  all  Hnals 
aii\\>liere  ii|)(im   llie  seas,    liii\iii<;    llie  killing  eiilireU    ii|iiin    llie  Islaiiils 
where  Hie  aiiiiiiiiil  itl' llie  iiiei'ease  eaii  lie  ascerlaiiied  and  llie  sii|ierlliiMiis 
males  soparaleil  I'niin  Hie  resl  (if  Hie  henl.ainl  lakeii  ami  ileMileil  In  Hie 
('omimuTe  ut'llie  >M)rlil  willnnil  emlall^el■ill^  Hio  ilitslnielioii  nl'  Hie  sidck. 
Tiial  siiiijili?  re;.'iiliiliiiii  is  iieeessarv .  ami  I  woiild  sa\  alisnliileK  iieeessarx  in 
ilsenlirel.iliiiilN  liillie|ii'esei'valiiin(irilieseaiiiiiials.     H' we  were  In  |ii'ii|inse 
any  re^iiialion  iil  all,  il  would  luixe   lo  lie  some  siicli  one  as    Hiis.      Thai 
pela^'ie  sealing;  slionid  lie  limited  lollie  months  otJamiary  andllee<>mliei-: 
in  oilier  words,  lo  the  winter  moiiHis,  when  no   sealers  ean  •;o  onl  and 
wluMi  the  seas  are  so  rnii^li  that  they  would  not  undertake siieli  an  eiiter- 
|>rise,and  when  the  seals  coiild  not  easily  he  t'oiiml.  Siieh  a  re^nlution  as 
that,  mi^lil  he  salislaelory  enough;  hut  it  woiihl  thenreliealK  and  in  I'onii 
lolenile  pela^'ie  sealing'.      Slill,    il    would  he,  in   I'aet,  jirohiliition :  and  il 
would  lie  insini'i'ie  lo  jiresent  any  smli  sehenn-  as  that  as  a  re;;iilalioii, 
heeaiise  il  is  |it'iiliiliilion,  and  it  is  hest  at  once  lo  say  that   the  |irohiliitioii 
should  he  made  ahsolnle,  and  llial  jiela^ie  sealing  slioidd  not  he  indnlfted 
in.  even  in  I'oriii.  at  any  lime  or  under  any  cireiimslanees. 

Now,  I  say  we  are  ahle  to  |iresi>nl  no  selieme,  Iml  |ierlia|is  ami 
on^lil,  out  III'  I  iim|ilinii'nl  to  the  nllior  side,  and  out  of  rom|ilimenl,  pei-- 
iiajis,  to  Hiese  Itritish  C.ommi'^^ioiiers,  who  have  |irii|ii>sed  a  selieme.  to 
I'onsider  what  llial  is;  and  I  sii|i|Mise  we  may  say  that  if  it  is  iiossilih;  lo 
retain  pela^ie  si>aliii;;  li  any  extent  unili>r  re^'ulations  wliieli  shall  not 
endaiif;er  Hie  raie  ofanima's  —  if  any  selieme  having  siieli  an  elleel  as 
that  is  possihle,  these  i'.ommissiohers  euiild  find  il  mil  and  ;;ive  il  to  ns. 
They  liavo  |iresenled  a  selieme.  Tliev  have  imide  the  suhjeet  a  study,  a 
liroronnd  study,  I  sn|i|iose,  ;iml  if  the  jirohlem  is  ra|)ahie  of  any  sidiition 
whiili  shall  preserve  pelajiic  sealin;;  at  all,  we  niiiy  salely  assume  that.  Ihey 
have  I'linnd  il  mil :  and  perhaps  I  oii^lil  lo  eonsider  what  their  scheme  is, 
and  see  whether  il  is  raliiilaled  in  any  decree  to  arromplish  the  end  in 
view.  Now.  I  liavi^  eileil  il  at  pa^e  201  of  the  ar^umenl  of  the  I'uited 
States,  and  Hie  wlioK:  oi'il  I  have  };ivon  you.  Il  hej^ins  with  suction  Ui.'i 
of  their  report. 

In  vii'W  orijii'  arliial  loiiililinii  nisi'iil  lilc  a>  il  pri'seills  ilseH'  In  us  al  the  pie- 

soiil  lime  we  uelii've  liial  llie  rei|uisilr  ile^'ii t' iniilcrliiiii  wiuilil  lie  iifl'iirded  by 

the  a|i|iliralii>!i  nf  the  ri>lli>w'inK  siiecilic  Ihiiilaliniis  at  slmre  ami  at  sea  : 

II)  Till-  iiiaxiiiiiiiii  iiuiiiJHM' (if  seals  to  be  lakiai  mi  lliu  IM'ibiloiV  Islands  lu  in- 
lixeil  al  :iO,IMMI. 

b  \  /one  of  picili'i'li'd  walcrs  Id  be  eslabli-ibi'd.  exli'iidiii}.'  In  a  ilislanrc  oj' -JO 
iianlical  miles  IVdiii  llie  Islands. 

<•  \  rliisi!  seasuii  li>  be  |)i(iviiled  exlendin^'  rrimi  llie  l.'itli  Se|)loiiiiii'r  In  Iliu 
Isl  May  in  nacli  year,  ihiriiiK  which  all  killing  of  seals  shall  be  jjiobibiled,  willi  lln' 
addilioiial  piovision  Ibal  im  scaling.'  vessel  shall  enlor  lioliriiif;  Sea  iielnrn  Hie 
Isl  July  ill  eaeli  year. 

I.ili.  Hesperliii);  Hie  coniiieiisalorx  leanu'e  of  sucli  sporille  renulalimis.  il  is 
believed  llial  a.jusi  scale  of  eipiivaleiuy  as  iietweon  shore  and  sea  sealing  would  be 
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Iniiiiil.  an  I  a  ciiiiipli'lt'  iln'cK  i'>lalili.s|i(>il  a^'aiiisl  any  iiiuliii'  (liiiiiiuilion  ol'suals,  by 
a(|ii|itiii^' till'  rnlliiwin^' as  a  iinil  nl' cuiiiiiiMisalory  rr},'iilali<in  : 

I'lir  caili  diTicasi'  nl'  10,(100  in  llii-  iniinlii'i'  lixi'd  fur  killing' mi  llio  islands,  an 
incrcaM'  ol  10  nanlii'al  niili'-.  I<i  lif  fiivcn  In  llif  widlli  iiriirdlcrlrd  waters  abont  Ibi' 
islands.  Thi'  iiiiniiniini  niinibi>r  to  be  ll\fd  for  killin^Min  thi;  islands  In  bi>  10,000, 
('(ii'irs|Miiidiii^'  III  a  inaxininui  widlli  of  iinilcclrd  wators  of  (iO  nanlii'al  inili's. 

t!)7.  Till"  aliiivc  ri'friilaliiiiis  rcpri'si'iit  iiicasiiri's  at  soa  and  aslinii'  siil'licii'iilly 
i'i|iii\ali'nl  Inr  all  piai'liial  pni'|ii>si'>.  and  innliably  I'liilmdy  nr  |ii'iiviili'  lur  iv^'iilii- 
linns  a^  a|i|ilii'd  In  scaliii;;  nii  llii'  lii^di  si'a>  as  slrin^'i'iit  as  would  be  adillillt'd  by 
an,\  iiiariliiiit'  pnwiT.  wlicllicr  dircclly  nmnly  ijolcnlially  inlcii'sted. 

Tlicfc  is  llioir  st'licinc.  lis  I'imIiiivs  iii'ollioso  :  I'irsI,  a  limilution  of 
Uilliii^  "(1  lilt'  islamls  down  lo  .'ill, 11(10  seals ;  sticoiidly,  a  iinilcclcd  /one 
of  20  mill's  aroiiiiit  llic  islands  al  all  liinos,  willi  a  sriiciiie  I'oi'  increasing 
llial  liy  iiieroasiiif;  llio  iiroloclion  HI  iiiilos  lor  every  rodiiclion  of  1(1.000 
wliieli  nii;;lil  lie  made  in  llie  killing'  ii|ion  l\\('  islands:  llial  is  l<.  say,  if  llie 
niimlier  was  lo  Ik^  reduced  lo  lie  killed  on  llii'  islands  fro  n  .'iO.OOtl  to 
10,00(1  llieii  llie  iHolected  area  \>oiild  lie  .'10  miles  in  diameler. 

If  il  wascarri(!d  lo  DO.OOO  llien  it  would  lie  10  miles  in  diumeler;  if 
Io20.0(l0llieii  lo:>0  miles  in  diameter:  and  if  to  10,000,  why,  lo  00  miles 
in  diameler.  And  if  il  was  alisolntidy  |iroliiliile(l,  xi  llial  lliere  was  no 
killing;  iipon  the  islands  al  a!'..  IIu'ii  you  mi^hl  lia\e  a  iirolccled  area  of 
HO  miles  in  iliaineter.  They  lo  nnl  say  tlio'.  Tliey  say  the  rednclioii  of 
killing  on  lli<'  i>laii,is  is  In  he  liiiiiled.  Itnl  von  nuisl  kill,  at  least,  lO.OllO. 
'I'lieii  the\  |>rii|iose  a  close  season,  evteiidiii^  I'rnm  the  l.'ith  of  Se|itendicr 
lo  Ihe  1st  oI'Mav  in  each  \ car.  during;  which  all  killing  ol'se.ils  in  Itehrin^ 
Sea  and  elsew'  .re  is  lo  he  |iroliiliili'il.  Thai  would  he  In  allow  killinj; 
during  Mav.  .Intie.  .liiK.  and  \u;:nsl.  and  down  In  Ihe  l.'ilh  nl' Se|itei.iher. 
as  they  say.  for  the  |ireservalioii  of  Ihe  sojils. 

.Now  I  have  several  nhservalions  to  inak<>  on  llial  and  Hie  tirsl  is  that 
it  lie^iiiis  h\  a  restriction  on  killing'  on  the  islands  reducing  thai  from 
100,000  as  it  is  now  to  .Ml. (10(1,  lint  thal.lhese  Vihitralors  have  no  power 
lo  do.  The  regulations  which  lliey  are  permitlid  lo  IVaiiie  mnsi  he  rej^n- 
lation^  operatise  ont4<iile  the  jurisdictional  limiU  nf  tin'  Iwn  (■iiveriiments. 
Thev  have  I'n  aulliority  to  make  aiiv  r"f;ulatiuns  which  restricts  the 
actinti  of  till'  rnili'd  States  upon  iN  own  snjl. 

That  was  never  thnii^hl  of  liy  either  of  the  (iovernineiils  in  framing 
Ihe  Treaty.  The  Inilcd  Slates  is  to  lie  I'l  ee  in  its  own  ac|ion>i  on  its  own 
soil,  hut  llii>  re^'ulalinii  assumes  that  vo'i  are  In  cut  down  the  nninher  to 
lie  killed  Ihere  lo  ."lO.OOO.  Thai  leading  Icalnrc  of  il  hcin;;  iuai.'missilde 
the  wliide  Ihini;  is  imidmissihle.  Let  me  pass  |hal  however  for  a  mom»nl 
and  trv  this  scheme  upon  its  merits  as  a  schcnie  I'nr  the  jireservalion  of 
the  seal  and  lei  me  assume  that  no  ohjection  is  hikeu  In  (hi-,  rednclinn  of 
the  aiiiounl  of  slan^hter  upon  tli"  i>lands.  Well  Imw  will  it  -land  Ihen'.' 
.\s  it  is  now  Ihere  are  sav  I. "lO, 000  seals  taken  every  year,  or  Ilill.dOO  pro- 
lialilv,  ahoni  10(1,000  on  the  islands,  and  ('•(l,(IIIO  to  70, OHO  taken  hv  pel 
a^ie  sealing  hesides  what  are  lost.  That  il  is  ailniitteil  is  riiiuons.  Thai, 
il  is  admitted,  involves  Ihe  deslriiclion  and  prohahlv  Ihe  speedv  deslrnelioii 
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of  llic  lici'il.  TIlis  is  sii|)|Mise(l  lo  ticouinplisli  a  tliffcrenl  result.  Tlial 
is  lo  siiy,  il  is  sii|)|)os(mI  lo  uccoiiiplisli  less  dcstriK-livR  woi'k  lliun  would 
be  elTt'eled  hy  llie  lakiiig  of  UIU.OOO  younj;  males  on  llie  islands  and 
60,000  or  70.000  ftMnales  iiuou  llie  sea. 

Well  uow  how  many  (euiales  can  you  safely  lake  willioiil  deslroyiu}; 
this  herd  for  thai  is  llie  c|iieslion  .'  I'lda^'ie  slau},'liler  is  levelled  mainly 
a(  females.  '!'h(>  -^real  ho<iy  of  the  pehif^ie  ealeli  is  females  i>s  we  know. 
How  many  of  them  can  you  safel\  takt-  without  destroying  the  luM'd? 
Thalisaprohlem  to  wliieli  these  Commissioners  have  not  given  theirallen- 
tion  at  all.  They  have  evaded  that.  |{iit  that  was  Ihe  main  thin};  for 
Ihem  lo  eon.'.i'lek .  They  eoiild  nol  eoiiie  lo  any  eniieliision  Ihiil  any  par- 
tieular  scheme  of  regulations  would  [treserve  this  herd  wilhoiil  inrpiirinj,' 
how  many  females  it  look  and  whether  the  herd  eould  stand  il.  .Now 
they  iiave  come  loone  conclusiun  already  which  I  think  is  a  slarli^ig  point 
from  which  we  can  operate. 

Then  have  said  at  section  60  of  their  Iteporl  whicii  is  found  on 
pngc  1 1  : 

i'l'iiMi  the  ciiTiiiiislaiiccs  almvi-  imli'd,  llic  iiiiijiilrii:iiirc  nl  x'al  lilc  In  Ihc 
North  I'lu'.illc  was  (iircatciuMl  niul  rediircd  In  a  r.rilicul  slalc  in  c()[isi'i|iit!n<'i>  ol' llie 
iiii'tliiiils  ailoplcil  on  lliebrei'din;:  islaniK  where  Ihc  x'alswcic  drawn  upon  annually 
to,  and  itvi'ii  lii-\()nd,lli<'  lit  inns  I  limits  |io>>ild<'  a|>ai'l  li'iini  ili'phMinii.  .uid  where,  in 
eonse(|neiM'enriliei'nlar;.'ed  >easun  olenniniereial  killing'  and  the  all  uwaiieeor"  I'oud 
Uilliiii;  "  ilnriii;;  Ihe  enlire  Iniie  in  whicli  any  seals  resorli'il  lo  the  islands,  llifso 
animals  had  (iraetically  no  iiiidistiirhiMl  season  uf  respite.  .M  (his  lime  a  now  I'uetor 
also  tending'  towards  decrease  appeared  in  the  tiirni  ol'    '  pelaj,'ie  sealing". 

That  is  III  sa\  llieir  |io>ilion  is  that  prior  In  llie  iiilrodiielinn  of 
pelagic  sealing  and  when  llie  lieid  wiis  siilijeel  lo  no  dcsli'iiclion  cvecpt 
of  ils  iialii  al  enemies,  a'ld  killing  upon  llie  islands,  the  killing  <>l  100,000 
males  upon  the  islands  was  more  than  llie  herd  could  stand,  and  that 
that  species  of  killing  had  lirniiglil  llie  herd  iiilo  a  critical  (oiidilion  prior 
Id  llie  practice  of  pelagic  seiiiing. 

Of  course,  there  is  a  poiiil  lieyoiid  \\:i  ch  you  caniiol  gu  in  llie  taking 
of  yo'ing  males;  you  iiiiisl  IcaNc  ciiniigh  .'or  the  purposes  of  the  lienl. 
What  is  that  poiiil  .'  The  ('.iMiniiissioncrs  sa\  10(1, (MM)  is  loo  many. 
The  I'niled  Stales  say,  "  .No,  we  ,lo  n  d  lliiiik  Kill, (Hid  is  loo  main  '  Inil. 
al  Ihe  same  lime,  lliey  say  that  you  could  nol  prohalily  carrv  il  iiiiich 
hcyiiid  that.  Take  llie  lirilish  ('.onimissioiiers'  own  \iew,  llial  Ihc  taking 
of  100.00(1  is  more  than  llie  herd  would  shiiid.  If  Ihc  herd  cannot  sland 
the  annual  los-  of  1(10,0(1(1  young  males,  what  loss  of  young  females  can 
il  stand'  Here  yiu  have  a  species  of  higli'v  polygamniis  animal  ;  one 
male  willi  from  20  to  .'10  females  ;  and,  if  llu-  herd  earned  stand  Ihc  loss 
uf  100,000  niides,  it  iiiiisl  he  uhviuiis  llial  il  caniiiil  stand  the  loss  of 
^)0,000,  na\,  nol  more  Ihaii  20,000  young  females  on  llieir  own  hypo 
thesis.  Thai  iiiiisI  i>e  cerlaiiil)  li'iic.  .Now,  wlial  assurance  have  you 
under  this  sclieuie.  Iiiiiiliiig  the  pelagic  sealing  hi  lliis  iiianner.  IIihI 
Ihere  will  not  he  at  h-asi  20,000  or  :tO.OOO,  or  even  .'tO.OOO  feiuate<i  •>lill 
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taken?  'I'liei((  is  no  rcsli'iflioii  on  pt^la^ic  scalin};  plin't-il  from  llie  Islol" 
May  till  llu'  l.'illi  oi'  SepliMMher,  exropt  IIk'  prolcctcd  area  ol"  20  miles 
ronnd  the  islands;  III!  lilt!  rtisl  of  till!  sea,  —  IJclirinf,' Si  a  ami  llu;  .North 
I'acilir  OiH-aii  as  well  — arc  llirow  n|i('n. 

Sir  Charles  Russell.  —  Kxcept    tlial  no  vossfl  is  to  i-nler  Ik-hring 
Soa . 

Mr  Carter.   —  I'nlil  llie  Isl  .InK,   ys. 

How  do  \on  know  tlial  llial  will  pol  result  in  llii>  lakin^'  of  as  mans 
I'emali's  as  lliorc  an;  now?  Why  it  is  rcrliiin  ilia!  il  wonid  ri-snll  in 
thai.  I  wish  III  call  IIm>  altrnlion  of  llii'  Arhilralors  lo  a  provision  of 
this  very  sciii-me.  whieli  mal\<-s  il  as  rerlain  as  anv  l'nlnn<  lliini;  lan 
he  ceilain.  Ilial  under  lliis  seiuMue  of  deslrnelion,  the  females,  so  fai- 
friun  hein^  diminished,  would  he  increased,  hecanse  pela^^ic  sealing 
would  he  imuh'usclv  increased.  Their  si  heuut  is,  you  miisl  cut  down 
thai  siip|il\  of  Hut  markel  wliich  is  now  furnished  hy  Ihe  I'rihihd'  Is- 
laiiiis  lo  Hie  exteni  of  .'ill. mill.  Those  are  taken  oul  of  Ihe  market  al 
once.  W  lial  I'trecl  has  llial  on  Ihe  price?  \\h\  lo  |ii'odi^iousl\  iu- 
crease  il.  The  price  has  iieen  sleadilv  advam'iuj;  for  years.  I'pon 
the  lasl  accounts,  il  was  lull  sliillin;j;s  a  skin,  alforiiin^  a  prodi^'ions 
protil  upon  aii\  seals  laken.  Willi  the  force  of  pela^'ic  sealers  now 
t'lifraficd  in  those  walei'>,  llii'v  can  sccnr'c  (ill.lllMl  lo  TU.dlKI  skins  a  vear', 
and  llial  lone  has  heen  coiiliuued  e\cr\  seal',  and  if  there  are  no  other 
inducement  nlVrred  Ih.iii  those  iii  Ihe  mai'kel.  and  wilhoid  re^ai'd  lo 
the  rediu'lion  of  Hie  suppis  from  Ihe  i'rihilof  Islamis  lo  ;ill,IIOII  if 
we  lake  lliin;is  as  Ihes  now  e\i-i|,  we  km)w  thai  pelajiic  sealiuj;  is  fjoinj; 
lo  ciiulinualls  iuci'ea>e  and  rapidly  increase,  hccaiise  il  has  liecu  I'apidls 
increasing  all  ainu;;  .ill  sou  w,iul  lo  do  lo  make  Ihe  >uppls  of  seals 
laken  lis  pelagic  sealing;  as  lar^eas  hefoi-e,  is  lo  pul  on  a  few  mme  seal- 
ing'vessels  Ihal  is  all.  \\  lial  svas  done  in  live  or  six  mnnllis  must  now 
he  done  in  llii'ee  or  four.  That  is  all  Ihe  dili'eri'uce  Ihal  lliere  i-,.  Is  il 
iml  ali>olnlels  as  ciM'lain  as  anslhin;;  can  he  Ihal.  ssilli  Hic  enormous 
prolil  Ihal  there  is'upon  evfrs  skin  laken  lis  a  pela;;ic  sealer,  there  ssill 
he  an  aliuiidance  nmre  ol'sesseU  lillcil  uul  forllieir  wmk?  (If  course, 
Ihal  \>  cerlain. 

Tlicicfore,  il  is  iiol  oiiis  Ihes  liase  made  nn  provision  hei'c  foi'  Ihe 
reslrirlion  of  the  numherof  the  female^  laken  hul  they  have  nnide  pro- 
visions sshich  will  siislls  increase  Kh'  numli<-r»  laken.  These  pros isions 
are  not  fur  Ihe  piTM'rsalioii  of  Hie  fiM--scii,  ihese  prisi»ioii>.  which  lie- 
ffin  lis  ctitlinij:  dossil  Ihe  suppis  wliirli  m  liikeii  from  Ihe  i'rihilof  Islands, 
—  these  provisions  whicli  make  a  rise  of  the  price  of  Ihe  seal-skin  in  Ihe 
markel  and  lempl  Ihi'  iiiveslmeiil  of  iiiori'  capiial  and  the  emplovmenl 
of  more  men  in  pela^^ic  sealing;  are  provisintis  mil  for  the  preserviition  of 
seals,  hut  for  the  cnllivution.  Hie  stiiiinlus  and  the  eiicoura;,;eme  it  of 
pelafiic  sealing;.     Thai  is  their  character  upon  Hii!  face  of  Ihein. 

.Now,  let  ine  lake  .uiolher  lealiire  of  it;  and  Ihal  is,  this  sliding 
scah'  thai  they    have.    enlar^inj<    Ihe    ireii,  round    the    island,    of  pro- 
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loclioii  prnvidod  yon  will  rt'diico  Iho  amoiinl  of  sliiughler  upon  the 
island,  {""or  rxcry  10,(1(10  Unit  yon  nMliice  I  lie  number  of  seals 
killed  iipDii  llic  Island,  yon  are  lo  have  an  additional  proteclion  of 
10  miles.  What  <lncs  Ihal  anionnt  lo?  It  is  a  provision  havinj^  the 
same  eflecl.  If  llie  jiurpose  was  lo  sliinnlale  pelagic  sealin};,  a  eoii- 
lri\Mticc  conld  tiol  he  designed  Ihal  was  more  elTeelive  for  the  ohjeet, 
Ihan  inning;  down  the  supply  that  eom(;s  lo  the  market  from  the  Islands 
(irsi  III  'id, 000.  Iheii  to  itO.OOO.  then  to  20,000,  and  then  possihly  to 
10.000.  When  yon  ^el  il  dow!',  i.,  10,000.  then  the  wlnde  supply  of  the 
Miiiikcl  piacliciilly  depends  on  |)elaj;ic  sealing;  and,  of  rourse,  the  sli- 
innlns  to  that  pnrsnit  is  prodi^'ionslx  incriMsed.  This  is  the  prominent 
feature  of  these  ref;n!atii)ns.  I  sa\  tlic  promini'iil  feature  of  these 
regulations  is  the  new  slimiihis  it  all'iirds  to  pelagic  sealing  by  entling 
down  tin-  siipiiis  which  euini'^  froiii  llic  Priliilof  Islands,  the  demand 
being  thf  same,  of  coui'si',  all  the  lime 

Now.  to  lake  anollii-r  fealun'  of  il.  (If  conrsc,  taking  at  the  I'rib- 
ilof  Islands  is  niin-li  les-  cxpcnsiM'  IJnin  it  is  aiiNwhcre  rise;  and, 
(•onsei|iientl\ .  the  skins  can  he  olVcred  lo  the  win'ld  at  a  less  price. 
The  greater  the  evpeiisc  alli-ndiug  (he  capliirc  of  the  seal,  the  greater 
the  priee,  of  course,  in  llic  niarkd  will  he.  hccausc  the  dcniaiid  so  lar- 
gel\,  exceeds  the  su|>pl\.  .Now  as  these  successive  ri'slrictions  aie 
placed  iijioH  ;mlagic  sealing  requiring  an  addiliimal  iiuuiher  of  vessels 
anil  all  'uiiMli'-'jial  snppis  of  men  in  order  lo  pnnlnce  Ihc  same  roult 
in  (he  taking  of  seal-skins  so  Ihal  the  same  mimlier  inav  he  got,  the 
expenses    will    nece»saril\    increase.      Then    who   pa\s    llmse   expenses' 

\\li\.  III (ii-iimer.    iif  course:    hecaiise  it    goes   into  the  ,     "c.      Nun 

caniiiil  increase  || xpeiise  of  gathering  a   prnperh    witliont    il    falling 

upon  llie  ciinsnmer. 

TliiM  lliere  i<  anollier  point:  who  will  protect  this  pnihiliiled  area 
of  i2(i  or  :i(l  iiiiles?  Il  must  he  done  h\  armed  crniseis.  (If  what 
power.'  I'n>suniald\,  ol  llic  I  nileil  Stales,  as  nothing  is  said  (u  the 
conlrarv.  Itnl  siippuse  iircal  Itrilain  nnderlook  Ikm'  share  of  the  ex- 
|)enses,  it  would  reipiire  in  that  seeiie  of  perpetual  distiirhaiice,  to 
make  the  proteclion  of  Ihal  /one  complete,  in  onlei'  to  prevent  the  exirance 
into  il  li\  an\  pelagic  sealer.  ;i  very  consiilerahle  force  of  vesels :  not 
two.  hut  half  a  do/.en.  or  a  do/en  at  least,  armed  vessels  which  must 
he  sent  there  b\  (ireal  llrilain  or  the  rnited  Slates  for  the  purpose  of 
enforcing  that  proiiibitioii. 

What  is  the  expense  of  that?  An  expense  not  measured  by 
100,0110  dollar-  hill  by  many  hundreds  nf  Ihoiisands  prohably 
1,1100,000  aiinualiv  expended  under  this  scheme  for  the  purpose  of 
eiil'oreing  one  of  Ihese  prohihilions  which  is  a  most  diflicnlt  one  to 
enforce  because  the  pelagic  sealer  has  a  right  to  he  on  the  sea  and  "  go 
up  to  Ibis  prohibited  area.  The  presence  of  a  pelagic  scaler  on  the  sea 
with  appliances  is  nolliing  illegal  in  itself  It  is  not  as  if  il  were  aliso- 
lulcly  prohibited,  and  when  you  lind  a  vessel  xoii  (;an  catch  her  because 
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she  lins  Ihr  Mppliiinrcs  on  lioanl.  Hiil  she  lins  the  rijjlil  lo  be  llicro  and 
Iho  l)iisiness  ol"  llie  (iovornm«'nl  is  lo  koep  lior  out  ot  this  proliibiled 
area,  (".onjeflnic  onl\  iiiii  liiinisli  iis  willi  a  notion  of  what  Iho  cost 
will  he.  I  cannol  see  how  il  wonhl  he  h'-«;  lliaii  1 ,0(10,000  doHars. 
Thai  lias  lo  he  paid  and  l>y  wlioni?  ISdIli  h\  the  consumer  and  llie  tax- 
payer ant!  Ihal  alV(  ris  Ihc  Iwn  powers.  Il  !-<  (leriv(Ml  ol'  eoiu'se  hy  tax- 
ation. Thererorc  il  is  lielweeii  Hie  <-nnsiiniei'  iiiid  IIh'  people  ol'  Ihe  two 
nations. 

There  is  an  innnense  sum  of  upwards  ol  1,0(10,000  dollars  lo  1)0 
expended  for'  Ihis  purpose  and  Inr  whose  heiii'lH?  I''iir  Ihe  henelil  of 
the  riiiiedSlales'.'  .No.  Korlhc  iH'uelil  oi'drrat  Itrilain'.'  .No.  Kor  llie 
beiiclil  ul' Ihe  people  who  eousuiiie  seal  skins.'  .No.  il  is  a  (lania|j;e  lo 
lliein,  heciiiise  they  have  lo  pay  more  under  Ihal  s\slein  llian  lliey  wocdd 
under  aiiv  olher.  Then  for  whose  iieiietil  is  it?  Why  lor  Iho  henelit 
ol  people  eiif;iii;ed  in  pehifiie  sealiiif:,  and  in  loiiseipience  of  whose  acts 
the  seal  herd  will  lie  exlerniinali'd  in  a  lew  \cars.  It  is  I'or  the  henelit 
of  these  people  Ihal  lhe\  will  he  placi'd  or  partly  for  lliein  and  partly 
for  people  who  wan!  si'iil  skins.  II  seems  lo  iiic  thai  siidi  a  thing  is  loo 
preposterous  for  sei'ious  eonsidei'ation. 

.Now  I  say  that  these  Commissioners  have  >tn(iioMsly  avoidi'd  lhi>  real 
[iridileni  hefore  us  which  was  to  he  first  asceitained,  how  many  females 
\ou  can  take  willioiit  working  a  de-.tiiicti,Mi  of  the  herd.  That  is  the 
prohlem  wliicli  has  heen  solved  upon  Ihe  islands.  The  empiiry  there  has 
nlw!i\«i  lit'cii,  how  many  voiin^  inale<  can  \oii  take  for  the  purpose  of 
siipphiiif;  the  maikcts  ul'  the  woi-jd.  and  \el  mil  eiidani;er  the  existence 
of  the  hen!  —  iiii  ciiipiirv  caiffiilK  pru-cciilcd,  upon  the  solution  of 
which  all  Ihe  lights  deriNahic  from  ;i  \er\  loii;,  evperieiice  have  heen 
broufihl  to  hear;  and  they  came  to  the  con<|iriiiiii  that  you  cm  lake  up 
to  1(1(1  (Mill  vouui;  iiiah'S  without  eiidiuifiei'iiii;  the  existence  of  lln'  herd. 
\o[\  iu>\<\  not  ;:o  heyond  llial  :  and  lliere  the  takin;;  lia>  iieiMi  stopped, 
the  similar  problem  llie>e  (.(immi-'-ioner>  should  have  allcmpled  to  sidvu 
-  how  niaiiv  lema^e-  can  yai  take  trom  the  heid  williciul  deslrovinj;  il — 
lliev  have  not  attempled  lo  solve.  If  llicv  had.  Ihe  falhicv  ol'  llieir  own 
solution  would  liave  ■-lood  self-e\pn-.e(l  ;nid  ill  two  (lirectioii>.  In  ihe 
lirst  place  Iliey  could  not  tell  how  many,  (oiild  lliev  safeiv  -;i\  Ihal  even 
f)00(l  females  could  he  tiikeii  without  lendiii;,'  to  dev(i',,\  Ihc  herd,  and 
willioiil  in  tlic  end,  at  a  pei'iod  inoce  or  les-;  remote,  tlie  (le.-,ir!iclioii  being 
fulh  I'tVected.'     Thcv  could  not  »av    thai  even  .'iOOO  would  not  have  that 

eU'ecl,     l'"roni  all  tl vidcncc  in  the  case,  and  from  the  vei'\  careful  reas- 

oniiifis  which  liavi'  heen  enieicd  into  by  the  American  ('.ommisvioners, 
I  think  Ihc  c()nclii>ion  is  enlirely  a  sale  one  thai  .'i 0(1(1  females  .'oiild  not 
be  thus  taken,  lie(ause,  theorelicallv,  of  course,  you  cannol  lake  one 
willKMil  doiiij;  il. 

.Now  if  von  take  liOOO  aiinuallv  e\er\  year,  the  number  .'J  OllO  niusi 
b(!  each  year  subtracted  fidiu  a  conslaiill\  diniinishir.j;  ituniinuni  and 
of  course  the  rate  —  the  proportionate  amount  of  the  taking;,  increuscs  in 
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n  ratio  fiir  more  rapid  (lian  llio  arillimfitiral  ono,  the.  dfislriiclinn  wliich 
would  be  accom|>lisiiod  at  liie  (irsl  inif,'lit  be  perhaps  sliglil;  but  if  is  fjrfu- 
ler  and  proaler  each  year  and  (inally  reaches  a  li{,Mn'e  al  whicii  i|s  disas- 
trous and  its  destructive  proportions  become  perfectly  manircsl.  hut  if 
they  had  said  tliiit  you  coidd  take  nOOf)  or  20(100,  they  would  still  have 
been  conlVonlod  with  another  difljcidly  equalJN  insupenibiu.  How  do  they 
know  that  the  arranj^tMiionl  wliich  they  propose  would  actiudly  lindt  the 
nundier  of  captures  to  the  number  lliey  propose?  They  have  no  moans 
of  ascertaininj;  liiat  ?  No  means  are  possible.  They  cannot  limit  the 
lakint:  to  males;  to  that  allarea^'reed.  The  takiuf;  must  be  indiscriminate 
alall  times  and  iiniler  allcircunistanics.  There  is  no  method  ofmakini;  any 
distinction.  How  can  they  tell  that  when  the  cupidity  of  man  is  aroused  by 
theslimulus  whicli  a  larjie  profit  would  allord  them,  a  lleet. not  of  .'JO  ves- 
sels hut  100  vessels,  would  be  upon  the  seas  iluriu);  thi.s  time  which  is 
allowed  and  capture  not  (JOOOO  seals,  but  lOOflOO.or  I'WIOIIO.  That  is 
|terfeclly  probabii-,  or,  at  all  events  it  is  perfectly  possible,  and  far  more 
probable  than  any  other  result. 

Now  one  would  suppose  that  in  sufifjestiu};  these  regulations  they 
would  have  paid  some  Dltenlion  to  their  iiwn  conclusions  as  stated  in  oilier 
parts  of  their  Iteporl.  They  have  considered  this  (pieslion  of  takin);  fe- 
nudes.  It  has  been  pressed  upon  them  very  much.  They  have  vi  ntunul  to 
say  that  the  takiui;  of  a  female  is  not  necessarily  injurious.  She  may  bo 
barren  and  then  it  is  not  injurious. 

Well  thai  is  true.  Thei'e  cnuhl  nol  be  any  damage  to  lake  a  barren 
female,  lint  who  can  tell  what  females  are  barren  and  what  are  not? 

Nobod\,  e\cepl  Mr.  I'liliull,  wlio^e  Heporl  my  leanu'd  IViends  wished 
very  much  lo  j^el  in  and  perhaps  have  f;ol  in.  lie  knows;  lie  can  lell  a 
barren  female  from  others,  he  Jims  been  on  the  Islauds,  and  has  counted 
llieu) ;  and  ke  makes  •J.'iO.OOO  nf  them.  Ihil  uit  one  else  can  tell.  These 
I'limmissidiiiM's  were  ou  the  Island,  and  could  nol  tell  how  man\  llicre 
were,  or  that  there  wei-e  any;  but  I  af;i'ee,  if  they  cnuM  (online  the 
lakint;  lo  barren  lemale^.  it  would  not  dn  so  miU'li  damafic.  iiul  it  r-an- 
not  be  so  cunliued,  .md  tliev  do  not  pretend  so  lo  confine  il. 

What  is  their  ow;i  view  cf  lakini;  females  that  are  not  barren.  They 
have  expressed  il  thus  —  I  read  from  section  80  of  their  Iteporl,  which  is 
on  page   \'i  : 

"  so.  To  .is-iiiiiir  lliiil  iJio  killiiin  1)1'  iinimals  of  Uic  IVni.ilo  sex  Is  In  itself  rnpre-- 
hcnsiiili!  or  iiiiiiini.iii,  i'^  to  iji.ike  :\i;  assuiiiplion  allcctiii};  all  cases  when'  ,'iiiininls 
all'  preserved  or  (loiiii'vlicalctl  by  man.  Most  civili/.i'il  nalioiis,  In  accordaiici'  willl 
till'  (lictates  ol  liiniiaiiily  as  w^'U  as  (lio.sc.  ol  si'll'-iiiliTosI,  iiiake  leiiislalivo  provision 
loi'  the  [)rot(!clion  of  willl  animals  ilniiuf:  Ilie  necessary  periods  of  brinffing  Corlli 
.Old  of  rearing!  Iheir  yonn^' :  lim  tlic  killint;  of  fcniiilos  is  univorsully  rccogni/ed  as 
pfirniissibic  if  only  lo  preserve  tlif  noi  iiia!  proportion  of  llio  sexes.  " 

Tiuil  is  true,  indeed,  in  cases  where  the  animal  can  be  cultivated  in 
all  jiarU  of  the  ^lobe  al  pleasure;  bul  very  iMilruo  where  you  can  cultivule 
it  only  in  a  very  few  particular  spots. 

This  is  ibi!  case!  in  .ill  instances  of  uani''  i)ro.sorvalioii  and  stock  raisin;?,  and  in 
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tlie  |iai'ti(nilar  I'Xiimplo  nltlK'  liir-si'al,  it  is  miiiioridnlly  <lpmon'>lral)lo  thai,  in  iiiain- 
taiuiiif;  a  coiistaiil  total  of  seals,  a  ci'i'taiii  propurtioii  of  females  should  ho  annually 

availuhlf^  Tur  killing.  The  killing  of  gravid  fomales  must,  howover,  be  dnprecatod 
as  specillcally  injurious,  and  in  any  nioasures  proposod  for  the  regulation  of  seal 
hunting  should  roceivo  special  attention. 

Whiil  allcnlion  have  they  given  to  it  licrc?  What  provisions  have 
tiiey  made  or  sufjf^esled  for  the  pi'oleclion  ol'gravid  I'eniales?  .None  wlial- 
evei  ;  and  of  coiirse  none  can  be  suggested.  lUit  why  is  the  lulling  of  a 
gfavid  Conialc  more  specilically  injurious  than  the  killing  of  another 
female?  !  cannot  myself  pcrroive  the  dilVerenco.  The  t\vn-\oar-old 
female  of  to-day  i.-.  not  gravid,  hut  if  she  is  Uilleil,  the  possibility  of  the 
cvisteiice  of  a  gravid  female  is  prevented.  You  only  anticipate  the  des- 
triicliuii  by  (he  period  of  a  year.  The  absolute  amount  of  the  injury  is 
almost  the  same  in  its  destructive  character  upon  the  herd.  Not  ex;u"tly 
the  same,  but  it  is  (he  same  in  its  nature  and  almost  the  same  in 
amount. 

Now  then,  wo  sec  what  (hese  regulalions  are.     How  are  they  to  be 
described?     What  Hie  Treaty  re(|uii('s  is  rcgidations  necessary  for  the 
preservation  of  the  fur-seal.     Are  these  regulations  for  the  preservation 
of  the  fur-seal?     No;  llufy  are  regulations  designed  to  secure  the  more 
spci  .!y  destruction   of  that  race.     That  is    what  the\   are.     Their  chief 
feature  is  to  permit  pi'lagic  sealing,  and  to  increase,  and  prodigiously 
increase,  the  stimulus  \Nhich   is  otlered  for  the  pursuit  nf  il.     They  are 
regulations  not  for  the  prot'iction  and  preservation  of  llie  fur->ieal,  but  for 
its  destruction  —  and  for  its  destruction  in  the  most  inhuman  and  -lioiK- 
ing  form.      I''iir  it  caiiiioi  be  disguised  Ihal  this  bn<incss  of  pelagic  -ii'al- 
ing  is  pregnaid  with  enormities  which  we  do  not  like  to  consi.lcr;  ami  il 
comes  in  the  shape,  a-<  it  were,  of  an  invitation  on  the  part  of  (ireal  Hri- 
lairi  lo  I  he  I  ni(ed  States  to  engage  with  her  in  this  work  of  destruction. 
She  a>k>  her  lo  abolish  this  mode  «>f  taking  seals,  or  |i>  dimini^li  i(,  cut 
it   down   as   nnu  lu  as   possible,  which    is  at    pre>ent    pnixiied  upon   the 
Islands;  (o  forego  in  gi'ea(  part  (ha(   mode  of  (aking  (he  seals  which  is 
consi>(en(  willi  Ihc  presei'valion  of  (he  herd,  whicli  is  agreeable,  as  far  as 
llie  killing  if\'  animals  can  be  made  agree, liile,  to  the  impulses  of  bnman- 
il\.     She  asks  in'r  to  forego  that  and  engage  wild   her  in  Ibis  de>.|rnc- 
li\e  slaughter  upon  the  seas.     She  i-  made  to  say  to  (he  t'nited  States  : 
"lilot  (Mil  I'liiiii  voiir  slatiile-book  llio-;e  law^  which  d 'clare  the  killing  of 
female  ^eals  lo  li'  a  crime;   f'Tgel   those  precepts  of  llie  law   of  nature 
wliii'h  teach  us  ilial  llie  killing  of  female  seals  nii(l(T  such  circnnstances, 
or  that  the  destruction  ofanx  useful  race  of  animals,  i-i  a  crime.      I'orgcl 
those  prece[)(s  and  cuiiie  uiid  engage  wilh  m-  in  litis  work  of  desli  iclimi 
upon  III"  liiuli  seas.     Come,  together  wlH)  us,  and  let  us  tear  -ipen  the 
bcllie-  of  these  gravid  females,  jii«i|  re^Mi^  to  bring  forth,  ami  lei   their 
bleedinu  and  crviiig  young  fall  0:1  Hie  decks,     r.iine  with  us,  and  slaiigli- 
ler  these  niirsjiiM  motlier>-onl  al  >ea  in  ^eauli  rrf  fond,  and  leltheir  miser 
able  nH'>.|ii'iiig  perish  on  tlie  ^liore.     Come  »ilti  11-.  and  make  cni''  decks 
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run  red  and  white  willi  blood  and  milk."  These  scum  lo  be  the  regula- 
tions which  (irnal  liriluin,  u^realund  humane  nation,  is  made  to  tender 
to  the  United  States  as  bein^  those  to  which  she  is  prepared  to  yield  her 
concurrence. 

These  propositions  really  seem  to  me  lo  contain  enormities  which 
actually  shocU  llic  humane  ^;ense  of  mankind.  There  is  no  economic  re- 
sult lo  be  atlained  by  them.  There  is  no  useful  result  to  be  attained  by 
them.  They  uro  destruction,  and  nothing'  but  destruction;  and  it  is  des- 
truction accompanied  with  every  species  of  enormity. 

Mr  President,  I  have  argued  heretofore  in  the  course  of  my  argument, 
and  I  cannot  too  olten  insist  upon  it,  that  the  duly  of  preserving  the  use- 
ful race  of  animals  belongs  lo  that  nation  or  lo  that  people  which  has 
such  a  control  over  Ihem  that  llu>>  can  take  and  upply  the  anniuil  increase 
and  beiielil  of  the  animal  lo  (he  uses  of  mankind,  and  at  the  same  time 
lo  preserve  its  slock.  It  is  their  duty,  because  they  have  the  power  to  per- 
form it,  and  because  self-intcrcsl  furnishes  Ihem  willi  a  sufficieni  motive 
to  insure  its  pirforniance.  Nalnro  has  so  linked  logcliierduly  and  self- 
interest  as  lo  make  the  gralilicalion  of  Die  one  assure  the  performance  of 
the  other. 

It  was  llioii^lit,  lli(>  United  Stales  al  one  time  believed,  that  this  was 
I  heir  (Inly, and  tli:il  llicy  should  persist  in  llifirclforlslo  perform  il.  There 
are  llios(>  who  llion^hl,  and  who  slill  liiink,  Ihal  that  duty  should  never 
have  been  i'i'lin(|uished  by  the  I  nited  Stales,  but  that  she  should  have 
performed  il  al  all  ha/anls,  even  Ihdiigli  she  had  been  obliged  lo  meet  the 
llirec  (|iiiiih'i-  (if  Ihe  globi-  in  arms.  If  slio  had  allenipled  ils  performance 
will)  tiie  lull  cMTliiiii  i<\  lil  her  powii',  and  calamitous  conscipienci-s  had 
re»ulted.  the  hunraiK-  "riilinieiil  of  mankind,  the  enlightened  sentiment  of 
llic  world,  history  in  In-r  linal  award,  would  hu\<'  charged  llie  respoiisi- 
bilily  for  those  calainilies  upon  Ihal  nalion  oi'  ii|iiiii  Ihal  peoph;  who  had 
reliiscd  lo  be  bound  iiy  those  nalural  laws  wliicli  oii^lit  lo  hi;  Ihe  rule  gov- 
erning; the  intercourse  belween  iialions. 

ISut  other  counsels  were  followed  ;  and  .1  diU'eront  course  was  pursued. 
The  I'niled  Slules.  al)oMiin;iliiii;  war,  viewing;  ho>lililies,  especially  with  a 
power  kiiidri'd  in  spi^cfh  and  blood,  with  iiii-peakable  dread,  always  in- 
rliihMl  lo  pacilii'  nieasnrt!s,  when  a  Tribunal  was  (dl'ered  to  Ihem.  com- 
posed of  Ihe  selected  wisdoiw  of  the  world,  for  IIk;  dtilcrniinalion  of  the 
■'or)lenlioti  belween  her  and  dreal  Itrilaiii.  louM  nol  help  accepting  Ihal 
olFcr,  and  forlnaring  from  any  fiullicr  cll'orts  of  her  own  in  enfor(,'ing 
her  ngliN.  and  iliscliargin^  Ihecorrespomling  duly  for  the  preser\ation  of 
this  raccofaiiinial-.  which  had  been  imposed  u|)on  her  by  her  situation  and 
l)y  her  ad\anlages.  Thai  duly  sIk'  hasrelin(piislic(l,  bul  allliough  Ihe  duty 
has  been  nlinijuished.  il  has  nol  been  extinguisiicd.  Il  has  only  been 
lran«.ferred  from  Ihe  I  niled  Slates  toothers,  il  h.is  been  transferred  to 
Ihe  niendtei's  of  Ibis  Tribunal;  and  il  remain^  for  lht;m  to  discharge  this 
grt-al  duly  of  preserving  lliis  usefnl  lace  of  animals.  Il  is  made  their 
dnlN  bv  Ihe  terms  ot  Ihr   Trealv  itself       Tlie  I  mled   Slates   has  ictired 
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from  the  flcld,  and  withheld  any  further  exercise  of  Shcir  power.  That 
duty  is  one  which  it  is  perfectly  cuay  to  perform.  There  is  no  difficulty 
about  it  whatever.  The  destruction  of  this  race  of  seals  is  wholly,  abso- 
lutely, unnecessary.  It  can  be  easily,  certainly  preserved,  either  by  an 
award  of  property  or  by  the  establishment  of  regulations  tantamount  to 
an  award  of  the  rightof  property,  which  shall  prevent  any  slaughter  of  the 
species  by  other  nations  and  other  citi7.«>ns,  and  remit  the  entire  taking  to 
the  Islands,  where  that  taking  can  be  carried  on  consistent  ly  with  natural 
laws. 

If  the  decision  of  this  Tribunal  shall  bo  in  accordance  with  those  great 
laws  which  1  have  attempted  to  lay  down  and  to  support,  it  will  remain  a 
guide,  an  instructive  guide,  for  present  and  for  future  times  in  the  adjust- 
ment of  similar  controversies.  If  it  sliall  be  otherwise  decided,  it  will  of 
itself  be  u  new  source  of  strife  and  eonlention.  and  will  add  to  the  ilifli- 
culties,  ahead)  sufficiently  great,  in  which  nations  are  likely  occasion- 
ally to  be  involved.  I  cannot  doubl  that  this  duly,  this  high  respon- 
sibility, will  be  discharged  b\  this  Tribunal  resolutely,  faithfully,  and 
with  entire  elTeet. 

The  President.  —  .Mr  (iarter,  at  the  conclusion  of  this  long  and  weighty 
argument,  without  presuming  to  express  any  opinion  in  reference  to 
the  merits  of  your  case,  I  cannot  retrain  from  expressing  our  acknowletlg- 
ments  of  the  lofty  views  whicli  you  have  taken  of  the  questions  of  general 
principle  invtdved  in  your  subject,  and  which  you  have  developetl  before 
us.  You  liave  spoken  in  a  language  well  worthy  of  this  high  court  of 
peace  between  nations.     \in\  have  spoken  I'oi' mankind. 

Mr  Carter.  —  I  am  verj  niucli  obliged,  Mr  IVesidenl. 

The  President.  —  I  understand  that  .Mr  (londert  is  to  follow. 

Mr  Coudert.  —  If  it  is  your  pleasure,  I  shall  proceed  at  once. 

The  President.  —  No,  if  you  please,  we  would  rather  ask  you  to  wail 
until  lo-morrow. 


Tlu!  Tribunal  accordingly  adjourned  until  Wednesday,  May  3,  1893, 
at  11.  30  o'clock. 
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